
Greetings Jill, 

Please transmit  the attached documents to the Hearings Officer in the above referenced matter.  Let 
me know if you have any questions. I will send a hard copy next week.  Thank you.   

Tonia L. Moro 
Attorney at Law PC 

19 S. Orange Street  
Medford Oregon 97501 
541 973 2063 

THIS TRANSMISSION CONTAIN INFORMATION WHICH IS CONFIDENTIAL OR 
PRIVILEGED.  THE INFORMATION IS INTENDED TO BE FOR THE USE OF THE 
INDIVIDUAL OR ENTITY NAMED.  IF YOU ARE NOT THE INTENDED RECIPIENT, BE 
AWARE THAT ANY DISCLOSURE, COPYING, DISTRIBUTION OR USE OF THE CONTENTS OF 
THIS  INFORMATION IS PROHIBITED.  IF YOU HAVE RECEIVED THIS  IN ERROR, PLEASE 
 CONTACT US IMMEDIATELY. 
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Tonia L. Moro 
Attorney at Law P.C.
19 S. Orange Street
Medford, Oregon 97501
541 973 2063
Tonia@ToniaMoro.com

BEFORE THE COOS COUNTY HEARINGS OFFICER

In the matter of the appeal of Planning
Director’s approval of Pacific Connector Gas
Pipeline’s application for a seventh extension
of permit HBCU 10-01 (Final Decision and
Order 10-08-045PL) in Ext-20-005. 

AP-20-01 (Original Alignment) 

This memorandum is submitted on behalf of Citizens for Renewables, Rogue Climate
and the appellants Natalie Ranker and Kathy Dodds (collectively referred to as “appellant-
opponents”).  

Appellant-opponents request a continuation of these proceedings to allow additional
opportunity to present additional evidence, arguments and testimony regarding the application.
See ORS 197.763(6).  Because of the Christmas and New Year holidays, appellant-opponents
ask that you exercise your discretion to keep the record open for such purpose until January 8,
2020.  PCGP has asked the county to provide hearing procedures applicable to land use decisions
and those would include the extension provisions of ORS 197.763.   However, the time
limitations of ORS 215.427 do not apply to this application so there is no limitation on when the
county’s final decision is adopted. It is notable and relevant to the exercise of your discretion
that over 158 days elapsed between the time PCGP filed its application and the county issued a
staff report. And over 70 days has elapsed since the first notice of appeal was filed.  Thus, it is
clear that there is no urgency or time limitation and the exercise of your discretion should not
limit interested parties to giving up time during the holidays to exercise their statutory
opportunity to fully present their case.  

Appellant-opponents also request preliminary relief before the record is closed.  The first
request is that the county take judicial notice of all relevant ordinances and final decisions and
orders adopted by the Board of Commissioners (BOC) as may be referenced by participants in
these proceedings.  The second is that given the issues discussed below, appellant-opponents
move for a determination that the application is not complete and remand the decision back to
the county.  To proceed, allowing PCGP to attempt to address these issues during an open record
period will improperly impact the opponents ability to present their arguments.  
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Relevant Factual Background 

Evolution of the Relevant Criteria 

In 2018 the County amended LDO 5.2.600 to make it easier for PCGP to get it
extensions.  See Exhibit 101(excerpt of Ord.18-09-009PL).   In 2019, the County applied that
amended criteria to PCGP’s 2019 extension application.  See Exhibit 102 (excerpt from Decision
quoting the criteria).  In 2019, the county also amended LDO 5.2.600 to respond to a legislative
change that allowed only a five year term for residential permits. See Exhibit 103 (excerpt from
Ord. 19-12-011).  Because the amendment involved only the subsection applicable to residential
permits, the 2019 amendment is not relevant here. As understood from a review of the county’s
docket, there were no other amendments to LDO 5.2.600, to date.  

Yet, the LDO published as the current code and as stated in the staff report do not reflect
the LDO that was adopted in 2018.  The code published on the county’s web page states:  

2c. Additional one-year extensions may be authorized where the applicable criterial for
the original decision have not changed, unless otherwise permitted by the local
government.   

(Emphasis added). But that is not what was adopted by the BOC. 

Evolution of the Pipeline and its Permitting 

The relevant permit was approved September 8, 2010,  Final Decision and Order No 10-
08-045PL (“original route decision’).  The findings rely heavily on the 2010 Final
Environmental Impact Statement issued by FERC which anticipated that PCGP would obtain
other state and federal permits.   Original Route Decision pp. 22-24, 32-33, 62, 71-72, 75, 77-78,
80, 86, 87, 90, 112, 105-109, 108, 121, 125, 126, 143, 144, 145. And the original route decision
requires PCGP to obtain key state and federal permits as a condition precedent and in order to
satisfy relevant criteria:

Conditions:  

A.1.14. All necessary federal, state and local permits must be obtained prior to
commencement of construction, including any required NPDES 1200-c permits. Prior to
the commencement of construction activities, Pacific Connector shall provide the County
with a copy of the "Notice to Proceed" issued by FERC. [See Letter from Mark Whitlow,
dated June 24, 2010, at p. 52.]

B.1.7. The authorized work in Haynes Inlet shall be conducted in compliance with the
required U.S. Almy Corps of Engineers Section 404 Permit and OR DEQ's 401 Water
Quality Certification and 402 NPDES permits, which will mandate turbidity standards,
monitoring requirements, and reporting procedures.
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Original route decision pp. 150, 152.  

Criteria satisfied by requirement to obtain permits:  

In addition to the foregoing, the above-referenced Ellis Report provides the
following testimony regarding compliance with the 7-D management objectives:
As outlined above, zone 7-D will be used as a temporary construction yard.
Construction in the 7-D zone would be required to comply with a DEQ 1200-C
Construction Stonnwater Permit, which includes requirements for erosion control
plans. 

Original route decision p. 51

b. Findings satisfying" the impact minimizaiion criterion of Policy #5 are made
for actions involving dredge, fill or other significant temporary reduction or
degradation of estuarine values.

This criterion bas been satisfied by the applicant's record submittals consisting of
the letters from Randy Miller of Pacific Connector dated May 17, 2010
(describing how the application is consistent with all applicable aquatic
management unit purpose statements) and of June 9, 2010 (identifying the state
and federal environmental permits required for the aquatic portions of the project and the relationship wit

professional opinion that it is feasible for Pacific Connector to obtain the necessary state and
federal permits). Specifically, Randy Miller's June 9, 2010 letter describes the need for the 
PCGP project to obtain permits from the Oregon Department of State Lands (DSL) acting under
the Oregon Removal-Fill Law (ORS 196. 800 et seq.) and the U.S. Army Corps of Engineers
under Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act (CWA).
By cross reference, CBEMP Policy #5 (Estuarine Fill and Removal), at Section l.d contains the
relevant criterion that: "adverse impacts are minimized". Mr. Miller's letter, at pages 3-4,
specifically states that: "The Corps will also evaluate the proposal under the 404(b )(1)
Guidelines (Guidelines) whlch require, among other things, a stringent evaluation of alternative,
impact avoidance and mitigation"(emphasis added). Further, the Corps cannot issue a permit
under Section 404 without issuance of a water quality certificate by the Oregon Department of
Environmental Quality (DEQ) under Section 401 of the CWA. Mr. Miller's letter also points out
that the project will require a pennit from the DEQ for a certification under Section 401 of the
CWA and for a 1200-C (NPDES) permit under Section 402 of the CWA.

In summary, compliance with CBEMP Policy #5.l.d will be satisfied by the
issuance of Pacific Connector's required permits from the Corps, DSL and DEQ,
the review criteria of which are coincidental with the approval criteria of Policy
#5 as outlined above, thereby being consistent with the review criterion of Policy
#5a.II.b. 
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Original route decision pp. 58-59.  See also page 77 (“Any inwater work would comply with
turbidity standards as administered under the DEQ Section 401 Clean Water Act certification
program”).

Yet, the pipeline alignment subject to this permit since 2010 is not the alignment
approved by FERC in March 2020.  See composite Exhibit 104.  The alignment approved by
FERC does not cross Hayes Inlet to reach the North Spit; it crosses the Bay starting at Kentuck
Slough.  See Ordinance No. 19-01-002PL (“HDD alternative route decision”).   The HDD
alternative route decision also requires PCGP to obtain state permits:  

4. Applicant shall obtain and comply with any and all necessary state and federal
permits associated with the proposed improvements, including required permits
from USACE, DSL, and DEQ, among others.

HDD alternative route decision p. 160.   And it also relies upon PCGP’s requirement to obtain
state permits to satisfy applicable criteria (compliance with management directive for the 7-d
zone for instance) and was dependent upon the state consenting to PCGP’s application to the
county because the proposal would require and there was pending PCGP’s proprietary
application to use state lands for its pipeline.  See HDD alternative route decision pp. 16, 85, 86,
159.  

And further yet, there are numerous landowners that are subject to this permit that are not
on that FERC approved alingnment, including, among others, Mr. and Mrs. Blomquists who are
participating in this proceeding.  Those landowners are and will continue to be subject to moral
and legal obligation to disclose this permit as a governmental designation affecting their property
in sales proceedings if the extension is granted. See ORS 105.464.  

Evolution of PCGP’s Attempt to Obtain State Permits 

DEQ denied PCGP’s 401 permit in May 2019.  See attached composite Exhibit 105 p. 1-
4. PCGP has not reapplied.  Instead, despite its representations to the county that it would obtain
the 401 permit from the state, PCGP is now invoking the law and litigating against the state to
avoid getting the 401 permit from the state.  Exhibit 105 p. 77-80.

In January 2020, PCGP withdrew its application for a state fill and removal permit from
the Division of State Lands (DSL) and for the authority to obtain proprietary rights to use state
land for its projects.  See attached Exhibit 106.  Prior to the withdrawl, the state had prepared a
draft denial response to the permit and PCGP has not reapplied.  See attached Ex. 107.   

In February 2020, the Department of Land Conservation and Development Commission
(DLCD) denied PCGP's Coastal Zone Management Act (CZMA) certification.  See Ex. 105. 
PCGP further argued to FERC that FERC still had authority to issue a FERC permit regardless
of the state’s denial because PCGP could avoid obtaining the state’s certification if PCGP could
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obtain an override from the Department of Commerce. Ex. 105 p. 63.  PCGP has not reapplied
and instead on March 19, 2020, PCGP invoked the law to avoid obtaining the state’s certification
that the project complies with the CZMA seeking the override.  See Exhibit 105 p. 68.    

Yet PCGP’s application states:  

Further, the delay in obtaining FERC approval of an alignment for the Pipeline
has caused other agencies to also delay their review and decision on
Pipeline-related permits. The Pipeline is a complex project that requires dozens of
major federal, state, and local permits, approvals, and consultations needed before
Applicant and the developer of the related Jordan Cove Energy Project can begin
construction. See permit list in Exhibit 6 hereto.

Application narrative p. 4.   Exhibit 6 includes the DEQ 401 permit, the DLCD CZMA
certification and the DLS fill and removal and proprietary permits. 

 Evolution of the Relevant Substantive Criteria for Extension

In 2015 the county amended its code and adopted LDO 5.11.100 to 5.11.300 (Geologic
Hazards).Comprehensive Plan Vol 1, Part 1, 5.11 & Part 2, 3.9 Natural Hazard Maps, amended
by County File AM-15-03 and County File AM-15-04 (Ord. 15-05-005PL, dated July 30, 2015,
which had a delayed effective date of July 30, 2016 and was again delayed until July 30, 2017).

In 2017 the county amended its code and adopted LDO 4.11.125, (Special Development
Considerations); LDO 5.11.300(1)(Geologic Assessments), County File AM 16-01 (Ord.
17-04-004PL) dated May 2, 2017, effective July 31, 2017.

In 2018, the county adopted amendments to its code in Ord 18-09-009PL which adopted
among other things, subsections 7 and 8 of LDO 4.11.252 (purportedly unintentionally omitted
from the ordinance adopting the last update) and which are not published in the codification
accessible on line.  

In 2019, the county adopted amendments to its code in Ord 19-12-010PL (December 18,
2019) which revised LDO 5.11 and adopted LDO 4.11.150 -155, edited other sections of chapter
4.11 and appears to have adopted what also does not appear to be published in the on-line code:
1) chapter 3.9 adopting a flood hazard study; 2) section 3.9.200 regarding criteria related to
landslides and earthquakes and landslide and earthquake reports; 3)  section 3.9.300 regarding
tsunamis; 4) 3.9.400 regarding tsunami evacuation facilities plan; 5) section 3.9.500 regarding
erosion; 6) 3.9.700 regarding wildfire.  It also vacated the legacy clause excluding hazards
review for prior approved permits.  And, the provisions, or many of them, apply to “new
development” or “other development” including excavation; not merely “structures.” 

Relevant Timeline of Events 
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4.2.19 Start of the 2019-6th-extension period approved in File No. Ap 19-004 

5.6.19 Department of Environmental Quality (DEQ) Denied PCGP’ 401 Permit.   

12.18.19 County Adopts Code Amendments pursuant to Ord 19-12-010
Adopting Hazard and revoked the legacy vesting for extended permits
clause 

1.24.20 DSL permits withdrawn per correspondence from JCEP (via
acknowledgment correspondence from DSL) 

2.19.20 DLCD’s objection to CZMA certification 

2.24.20 JCEP Letter to FERC saying arguing that FERC can issue without DLCD
CZMA certification

3.19.20 NOAA Dept of Commerce - PCGP Notice of CZMA objection override
appeal 

3.30.20 PCGP’s Application to county for 7th, the 2020, extension filed 

4.2.20 End of  2019 Extension 

9.4.20 Staff Report Issued on the 7th extension application 

9.24.20 Corrected Notice of Decision published granting the 7th extension 

Argument 

The Decision Should be Reversed and Remanded to the Planning Department for it
to Apply the Correct Criteria 

Appellant-opponents have demonstrated that the county has not adopted a version of
LDO 5.2.600 as quoted in the staff report.  See the discussion above and exhibits 101-103.   Staff
should be required to apply the criteria adopted by the BOC.  

The Decision should be Reversed Because it fails to identify an appropriate basis for
finding that PCGP has stated reasons that prevented it from beginning development
and it fails to identify an appropriate basis for finding that PCGP was unable to
begin development for reasons PCGP was not responsible  

PCGP application states that it requires state permits identified in Exhibit 6 and that
“delay in obtaining FERC approval” caused delay in getting those permits.  But as the evidence
submitted herewith and discussed above makes clear, PCGP no longer intends to obtain those
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state permits. PCGP is litigating against the State of Oregon to avoid the state’s authority to
regulate PCGP’s use of and impacts to the waters, shorelines and coast of Oregon.  The county
must demand that PCGP cease making misrepresentations about its intent to obtain the state
permits, its intent to avoid impacts to Coos Bay and its coastal range watersheds, its intent to
satisfy policy 5 of the CBEMP and its intent to be a good neighbor to the citizens of Coos
County and the State. 

The staff decision’s finding that PCGP was prevented from developing “is that [PCGP]
required additional state and federal permitting to be completed” is irrational as it relates to the
reference to state permits and the mistake would not have been made, perhaps, if PCGP had not
misrepresented its position regarding the state permits.  

Moreover, the 2018 adopted criteria specifically states that it is prima facia evidence of a
valid reason for an extension if an applicant demonstrates it “has requested other permits.” 
Exhibit 101. This means that if the applicant has not requested other permits that fact is evidence
that it is not attempting to satisfy the conditions of approval and is causing the reason for the
delay.  The county’s attempt to now avoid this policy because PCGP has no intention of
obtaining those permits is legal error and again demonstrates the county’s pattern and practice of
ignoring the law to benefit PCGP.  

The staff decision is correct, however, when it says the state permits are necessary to
comply with the county’s imposed conditions of approval: “[Obtaining additional state and
federal permitting] is necessary to comply with the conditions of approval placed on the
application by the County and to comply with federal law.”  Staff Report p.3.  And this is why it
the county must stop extending this permit.  The conditions stated above require PCGP to obtain
permits from the state.  Given the record, the conditions leave no room for PCGP to
force/persuade the county to approve a legal override for a state permit. There is no way PCGP
will satisfy the condition and thus, extending the permit is futile.  

Moreover, extending the permit continues the harm the permit imposes on all
landowners, because it is futile;   but also,  in particular, it harms those landowners not on the
FERC approved route. Appellate-opponents are community organizations that have and continue
to devote resource to amplify the voices of the impacted landowners and like the Blomquists,
they demand that the decision be remanded back to staff to exclude from the extended validity of
this permit all landowners not on the FERC approved route.  Failure to do so will continue to
damage their ability to fully enjoy every stick in the bundle of their real property rights. 

The Relevant Criteria has Changed and the Criteria Does not Provide Discretion to
the County to ignore that. 

Despite the staff decision’s attempted alteration of the relevant criteria to suggest that the
county has discretion to ignore changes in applicable criteria, the criteria does not allow that.  It
is clearly intended to disallow extensions when, if a new application was filed at the time of the 
permit extension request,  the substantive criteria applicable to such new application would be
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different (and at least more exacting) than when the application was filed. 

If the application for PCGP’s original alignment was filed today, the hazard zone
requirements the county has adopted since 2015 would apply because the legacy clause has been
revoked.  The October 2018 amendment would require an analysis and flood plain permit; it
states, in part:  

SECTION 4.11.252 SPECIFIC STANDARDS
This was overlooked and unintentionally omitted from the ordinance in the last
floodplain update.
(7) Other Development. Includes mining, dredging, filling, grading, paving,
excavation or drilling operations located within the area of a special flood hazard,
but does not include such uses as normal agricultural operations, fill less than 12
cubic yards, fences, road and driveway maintenance, landscaping, gardening and similar uses which are e
because it is the County’s determination that such uses are not of the type and
magnitude to affect potential water surface elevations or increase

the level of insurable damages.
Review and authorization of a floodplain application must be obtained from the
Coos County Planning Department before “other development” may occur. Such
authorization by the Planning Department shall not be issued unless it is
established, based on a licensed engineer’s certification that the “other
development” shall not:

a. Result in any increase in flood levels during the occurrence of the base
flood discharge if the development will occur within a designated
floodway; or,
b. Result in a cumulative increase of more than one foot during the
occurrence of the base flood discharge if the development will occur
within a designated flood plain outside of a designated floodway

Moreover, even the 2019 amendment imposes susbstantive conditions that require a
denial of the extension, including these, among others: 

b. Landslides and Earthquakes
Landslides: Coos County shall promote protection to life and property in areas
potentially subject to landslides. New development or substantial improvements
proposed in such areas shall be subject to geologic assessment review in
accordance with section 4.11.150. Potential landslide areas subject to geologic
assessment review shall include all lands partially or completely within "very
high" landslide susceptibility areas as mapped in DOGAMI Open File Report 0-
16-02, "Landslide susceptibility map of Oregon."

f. Wildfires: Coos County shall promote protection of life and property from risks
associated with wildfires. New development or substantial improvements shall,

Appellant-Opponents’ Hearing Memorandum p. 8



at a minimum, meet the following standards, on parcels designated or partially
designated as "High" or "Moderate" risk on the Oregon Department of

Forestry 2013 Fire Threat Index Map for Coos County or as designated as at-risk of fire
hazard on the 2015 Coos County Comprehensive Plan Natural Hazards Map: ...

LDO 4.11.132. 

1. Except for activities identified in Subsection 2 of this section, as exempt,
any new development or substantial improvement in an area subject to the
provisions of this section shall require a Geologic Assessment Review.

2. The following development activities are exempt from the requirement
for a Geologic Assessment Review:

***
b. An excavation and/or fill which is less than two feet in depth, or which

involves less than twenty-five cubic yards of volume;

* * * 

C. DEVELOPMENT STANDARDS FOR USES SUBJECT TO GEOLOGIC
ASSESSMENT REVIEW

In addition to the conditions, requirements and limitations imposed by a required
engineering geologic report, all uses subject to a geologic assessment review shall
conform to the following requirements:

1. Historical, Cultural, and Archaeological Resources: All activities and uses
subject to Geologic Assessment Reviews proposed for areas of historical, cultural, or
archaeologically sensitive areas, as identified on the Coos County Comprehensive Plan
Map, shall require consultation with the appropriate local Tribe prior to the
commencement of any and all ground disturbing activity. Proof of this consultation shall
be provided as a part of application submission.

LDO 4.11.155.  Clearly the applicable criteria for the underlying decision has changed.  

While LDO 5.2.600 attempts to avoid the application of natural hazard safeguards (which
remains an astounding policy - putting PCGP’s interest over the safety of the community), by
stating that amendments to areas subject to natural hazards “do not void the original
authorization [because] they do not determine if a use can or cannot be sited ...,” this exemption
must be interpreted and applied consistently with the state rule it impelements, OAR 660-033-
0140.   Not only does this provision directly contradict the rule, it directly contradicts LDO
5.2.600.2.c which states that additional extensions are authorized only when the applicable
criteria has not changed. That subsection says nothing about “voiding a permit” it says
extensions are not allowed.  Moreover, the purported exemption conflicts with the text and
context of the LDO as there are numerous hazard provisions which state that a permit may be
denied if the criteria is not met.  
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Section 4.11.214 states:  

SECTION	4.11.214	METHODS	OF	REDUCING	FLOOD	LOSSES
In order to accomplish its purposes, this ordinance includes methods and
provisions for:
1. Restricting or prohibiting uses which are dangerous to health, safety, and
property due to water or erosion hazards, or which result in damaging increases in
erosion or in flood heights or velocities;

See also Section LDO 4.11.252.7 set out above and LDO 4.11.155.A.1.  In addition, there are
numerous uses that are prohibited in tsunami zones also making the exemption patently and
facially invalid.  See LDO 4.11.270.  So alternatively, to be consistent with the rule and the
LUDO, the purported exemption could only apply to new criteria which could in no way be
grounds for a discretionary denial or substantially change the project.  

Finally, the exemption does not apply to historical and cultural requirements of the newly
enacted LDO 4.11.155 because it only applied to “natural hazards.”  

For these reasons the extension should be denied.   Alternatively, and at minimum, the
decision should be remanded for the planning director to identify the criteria that has changed
and make legal conclusions about why the criteria could not be the basis for a discretionary
denial or substantially change the project.   

Finally, given these issues, appellant-opponents move for a preliminary determination
that the application is not complete and remand the decision back to the county.  To proceed,
allowing PCGP to attempt to address these issues during an open record period will improperly
impact the opponents ability to present their arguments.  

Conclusion

For the above stated reasons, the director’s grant of the permit extension should be
reversed and the extension denied.  Alternatively, the matter should be returned to the planning
director for further proceedings.

/s/ Tonia Moro
Tonia Moro
Attorney for Appellants
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rticle 5.12 for processing and tim

e 
tables. 
 SE
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N
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X
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X
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F C
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N
D
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A
L U

SES: 
1. 

Perm
it E

xpiration D
ates for all C

onditional U
se A

pprovals and E
xtensions : 

a. 
O

n lands zoned E
xclusive F

arm
, F

orest and F
orest M

ixed U
se:   

 (1) E
xcept as provided for in section (5) of this rule, a discretionary decision, except 

for a land division, m
ade after the effective date of this division approving a 

proposed developm
ent on agricultural or forest land outside an urban grow

th 
boundary under O

R
S 215.010 to 215.293 and 215.317 to 215.438 or under county 

legislation or regulation adopted pursuant thereto is void tw
o years from

 the date of 
the final decision if the developm

ent action is not initiated in that period. 
(2) A

 county m
ay grant one extension period of up to 12 m

onths if: 
(a) A

n applicant m
akes a w

ritten request for an extension of the developm
ent 

approval period; 
(b) The request is subm

itted to the county prior to the expiration of the approval 
period; 

(c) The applicant states reasons that prevented the applicant from
 beginning or 

continuing developm
ent w

ithin the approval period; and 
(d) The county determ

ines that the applicant w
as unable to begin or continue 

developm
ent during the approval period

3 for reasons for w
hich the applicant 

w
as not responsible.  

 
C

oos C
ounty has and w

ill continue to accept reasons for w
hich the applicant 

w
as not responsible as, but lim

ited too,  financial hardship, death or ow
ner, 

transfer of property, unable to com
plete conditions of approval and projects 

                                                 
3 The approval period is the tim

e period the original application w
as valid or the extension is valid.  If m

ultiple 
extensions have been filed the decision m

aker m
ay only consider the tim

e period that the current extension is valid. 
Prior approval periods shall not be considered.   For exam

ple, if this is the third extension request up for review
 the 

inform
ation provided during the period w

ithin last extension tim
e fram

e shall be considered and not the overall tim
e 

the application has been approved.  This prevents a collateral attack on the original authorization.     
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that require additional perm
its. The C

ounty’s O
rdinance does not control other 

perm
itting agency processes and the C

ounty shall only consider if the applicant 
has requested other perm

its as a valid reason and to show
 they are attem

pting 
to satisfy conditions of approval.   This is a different standard then actually 
show

ing com
pliance with conditions of approval. This also, does not account 

for other perm
its that m

ay be required outside of the land use process.       
 

(3) A
pproval of an extension granted under this rule is a m

inisterial decision, is not a 
land use decision as described in O

R
S 197.015 and is not subject to appeal as a 

land use decision. 
(4) A

dditional one-year extensions m
ay be authorized w

here applicable criteria for the 
decision have not changed.  

(5) (a) If a perm
it is approved for a proposed residential developm

ent on agricultural 
or forest land outside of an urban growth boundary, the perm

it shall be valid for 
four years. 
(b) A

n extension of a perm
it described in subsection (5)(a) of this rule shall be 

valid for tw
o years.  

(6) F
or the purposes of section (5) of this rule, "residential developm

ent" only 
includes the dwellings provided for under O

R
S 215.213(3) and (4), 215.284, 

215.705(1) to (3), 215.720, 215.740, 215.750 and 215.755(1) and (3). 
(7) There are no lim

it on the num
ber of extensions that can be applied for unless this 

ordinance otherwise allows.  
 

b. 
O

n lands not zoned E
xclusive F

arm
, F

orest and F
orest M

ixed U
se:   

(1) A
ll conditional uses for residential developm

ent including overlays shall not expire 
once they have received approval.    

(2) A
ll conditional uses for non residential developm

ent including overlays shall be 
valid for period of four (4) years from

 the date of final approval.  
(3) E

xtension R
equests: 

a. F
or all conditional uses subject to an expiration date of four (4) years are 

eligible for extensions so long as the property has not been: or  
i. 

R
econfigured through a property line adjustm

ent or land division; and  
ii. 

R
ezoned to another zoning district.    

(4) A
n extension shall be applied for on an official C

oos C
ounty Planning D

epartm
ent 

E
xtension R

equest F
orm

 w
ith the fee.  

(5) A
n extension shall be received prior the expiration date of the conditional use or 

the prior extension.  
2. 

C
hanges or am

endm
ents to areas subject to natural hazards 4 do not void the original 

authorization for a use or uses, as they do not determ
ine if a use can or cannot be sited, but 

how
 it can be sited with the least am

ount of risk possible.  O
verlays and Special D

evelopm
ent 

C
onsiderations m

ay have to be addressed to ensure the use can be sited with an acceptable 
level risk as established by C

oos C
ounty.      

 A
ny conditional use not initiated w

ithin the tim
e fram

e set forth in this section (3) m
ay be granted an extension provided that an applicant has 

m
ade a request and provided the appropriate fee for an extension prior to the expiration of the conditional use perm

it approval or the extension if 
this a subsequent request. Such request shall be considered an A

dm
inistrative A

ction and shall be subm
itted to the D

irector.   
                                                  
4 N

atural hazards are: floods (coastal and riverine), landslides, earthquakes and related hazards, tsunam
is, coastal 

erosion, and w
ildfires. 

E
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1. 
Extensions on Farm

 and Forest (R
esource) Zoned Property shall com

ply w
ith O

A
R

 660-033-0140 Perm
it Expiration D

ates w
hich 

states:  a. 
Except as provided for in subsection (e) of this section, a discretionary decision, except for a land division, m

ade after the 
effective date of this section approving a proposed developm

ent on agricultural or forest land outside an urban grow
th 

boundary is void tw
o years from

 the date of the final decision if the developm
ent action is not initiated in that period. 

b. 
C

oos C
ounty m

ay grant one extension period of up to 12 m
onths if: 

i. 
A

n applicant m
akes a w

ritten request for an extension of the developm
ent approval period; 

ii. 
The request is subm

itted to the county prior to the expiration of the approval 
period; 

iii. 
The applicant states reasons that prevented the applicant from

 beginning or 
continuing developm

ent w
ithin the approval period; and 

iv. 
The county determ

ines that the applicant w
as unable to begin or continue 

developm
ent during the approval period for reasons for w

hich the applicant w
as 

not responsible.   
c. 

A
dditional one-year extensions m

ay be authorized w
here applicable criteria for the 

decision have not changed. 
d. 

If a perm
it is approved for a proposed residential developm

ent on agricultural or forest 
land outside of an urban grow

th boundary, the perm
it shall be valid for four years. A

n 
extension of a perm

it described in subsection (e) of this section shall be valid for tw
o 

years. 
e. 

For the purposes of subsection (e) of this section, "residential developm
ent" only includes 

the dw
ellings provided for under in the EFU

 and Forest zones in C
hapter 4.  

f.  
Extension requests do not apply to tem

porary use perm
its, com

pliance determ
inations or 

zoning com
pliance letters.  

g. 
A

pproval of an extension granted under this ordinance is not a land use 
decision as described in O

R
S 197.015 and is not subject to appeal as a land use 

decision.  This type of application request w
ill be processed as a m

inisterial 
action not requiring notice or the opportunity for appeal to the Land U

se B
oard 

of A
ppeals.  

  
2. 

Extensions on all non-resource zoned properties not zoned F
arm

 or F
orest as covered in 

Subsection 1 (one) above, shall be governed by the following.  
a. 

The D
irector shall grant an extensions of up to tw

o (2) years so long as the use, 
developm

ent or activity is still listed as a conditional use under current zoning 
regulations.  

b. 
The zone has not changed. 

c. 
If use or developm

ent under the perm
it has not begun the conditional use has not been 

initiated w
ithin tw

o (2) years of the date of approval and an extension has not been 
requested prior to the expiration of the conditional use or extension then that conditional 
use is deem

ed to be invalid and a new
 application is required. 

d. 
If an extension is granted, the conditional use w

ill rem
ain valid for the additional tw

o 
years from

 the date of the original expiration.   
e.  

The extension shall be filed prior to the expatriation date of the conditional use or 
prior extension on the county form

 w
ith the correct fee. 

f. 
A

dditional extensions m
ay be requested as long as they continue m

eet the criteria in 
Subsections a through f.  

g. 
If the conditional use has not been initiated w

ithin tw
o (2) years of the date of 

approval and an extension has not been requested prior to the expiration of the 

E
x. 101
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conditional use or extension of that conditional use then that conditional use is 
deem

ed to be invalid and a new
 application is required. 

    
h. 

A
pproval of an extension granted under this ordinance is not a land use 

decision as described in O
R

S 197.015 and is not subject to appeal as a land use 
decision.  This type of application request w

ill be processed as a m
inisterial 

action not requiring notice or the opportunity for appeal to the Land U
se B

oard 
of A

ppeals.  
 

3. 
Tim

e fram
es for conditional uses and extensions are as follow

s: 
a.  

A
ll conditional uses w

ithin non-resource zones are valid four (4) years from
 the date of 

approval; and 
b.  

A
ll conditional uses for dw

ellings residential developm
ent w

ithin resource zones outside 
of the urban grow

th boundary or urban unincorporated com
m

unity are valid four (4) 
years from

 the date of approval. For the purpose of this paragraph, “residential 
developm

ent” m
eans: 

i. 
A

lteration, restoration or replacem
ent of a dw

elling, 
ii.  

N
on-farm

 dw
ellings,  

iii. 
O

w
ner of Record dw

ellings, 
iv. 

160 acre and 200 acre non-contiguous forest dw
ellings,  

v.  
Tem

plate dw
ellings, or  

vi. 
C

aretaker residence in forest zones. 
c. 

A
ll non-residential conditional uses w

ithin resource zones are valid (2) years from
 the 

date of approval.  
d. 

For purposes of this section, the date of approval is the date the appeal period has expired 
and no appeals have been filed, or all appeals have been exhausted and final judgm

ents 
are effective. A

dditional extensions m
ay be applied for as long as they m

eet the criteria 
in this section. 

e. 
A

dditional extensions m
ay be applied. 

4.  
Extensions are subject to notice as described in § 5.0.900(2) and appeal requirem

ents of 5.8 for a 
Planning D

irector’s decision.  
 SE

C
T

IO
N

 5.3.350 C
R

IT
E

R
IA

 FO
R

 A
PPR

O
V

A
L

 O
F V

A
R

IA
N

C
E

S:   
 N

o variance m
ay be granted by the Planning D

irector unless, on the basis of the application, investigation, 
and evidence subm

itted; 
 

1. 
B

oth findings “a” and “b” below
 are m

ade: 
a. 

O
ne of the follow

ing circum
stances shall apply: (this w

as accidently om
itted during the 

last update) 
i. 

That a strict or literal interpretation and enforcem
ent of the specified 

requirem
ent w

ould result in unnecessary physical hardship and w
ould be 

inconsistent w
ith the objectives of this O

rdinance;  

E
x. 101
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Appellants state that they “object to the numerous errors stated in the Planning Director’s 
decision’s ‘background’ statement because many statements are not true and they are not 
supported by substantial evidence.”  The Board finds that appellants’ generalized statement is an 
insufficient way to preserve error in an appeal.  If an appellant seeks to challenge specific 
findings of fact, the appellant has the obligation to identify those issues with sufficient specificity 
to enable review.  

The appellants further state that “[a]ll of the issue[s]raised in the previous proceedings on 
the 2018 extensions are pending resolution on appeal and have not been resolved so they can be 
raised again, here.”  As stated above, opponents’ appeals of the 2018 extensions failed at both 
LUBA and the Oregon Court of Appeals.  Further, the Court of Appeals denied opponents’ 
petition for reconsideration.  Accordingly, all appeals that are available by right have been 
exhausted.    

B. Criteria Governing Extensions of Permits.

Once a development approval has been granted, as happened in this case, an extension 
may or may not be allowed, based on the criteria found in CCZLDO 5.2.600. Under the terms of 
CCZLDO 5.2.600, the Planning Director may approve extension requests as an Administrative 
Action under the local code. Extension decisions are subject to notice as described in CCZLDO 
5.0.900(2) and appeal requirements of CCZLDO 5.8 for a Planning Director’s decision. The 
criteria set forth in CCZLDO 5.2.600 were amended on October 2, 2018 (County File No. AM-
18-005), and the current version is reproduced below. 

New Version:
SECTION 5.2.600 EXPIRATION AND EXTENSION of Conditional Uses

1. Permit Expiration Dates for all Conditional Use Approvals and Extensions: 
a. On lands zoned Exclusive Farm, Forest and Forest Mixed Use:   

 (1) Except as provided for in section (5) of this rule, a discretionary decision, except 
for a land division, made after the effective date of this division approving a 
proposed development on agricultural or forest land outside an urban growth 
boundary under ORS 215.010 to 215.293 and 215.317 to 215.438 or under county 
legislation or regulation adopted pursuant thereto is void two years from the 
date of the final decision if the development action is not initiated in that period. 

(2) A county may grant one extension period of up to 12 months if: 
(a) An applicant makes a written request for an extension of the development 

approval period; 
(b) The request is submitted to the county prior to the expiration of the approval 

period; 
(c) The applicant states reasons that prevented the applicant from beginning or 

continuing development within the approval period; and 

Ex.  102
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(d) The county determines that the applicant was unable to begin or continue 
development during the approval period[1] for reasons for which the 
applicant was not responsible.  

 
Coos County has and will continue to accept reasons for which the applicant 
was not responsible as, but limited too, financial hardship, death or owner, 
transfer of property, unable to complete conditions of approval and projects 
that require additional permits. The County’s Ordinance does not control 
other permitting agency processes and the County shall only consider if the 
applicant has requested other permits as a valid reason and to show they 
are attempting to satisfy conditions of approval.   This is a different standard 
then actually showing compliance with conditions of approval. This also, 
does not account for other permits that may be required outside of the land 
use process.       
 

(3) Approval of an extension granted under this rule is not a land use decision as 
described in ORS 197.015 and is not subject to appeal as a land use decision. 

(4) Additional one-year extensions may be authorized where applicable criteria for 
the decision have not changed.  

(5)  (a) If a permit is approved for a proposed residential development on agricultural 
or forest land outside of an urban growth boundary, the permit shall be valid for 
four years. 
(b) An extension of a permit described in subsection (5)(a) of this rule shall be 
valid for two years.  

(6) For the purposes of section (5) of this rule, "residential development" only 
includes the dwellings provided for under ORS 215.213(3) and (4), 215.284, 
215.705(1) to (3), 215.720, 215.740, 215.750 and 215.755(1) and (3). 

(7) There are no limit on the number of extensions that can be applied for unless 
this ordinance otherwise allows.  

 
b. On lands not zoned Exclusive Farm, Forest and Forest Mixed Use:   

(1) All conditional uses for residential development including overlays shall not 
expire once they have received approval.    

(2) All conditional uses for non residential development including overlays shall be 
valid for period of four (4) years from the date of final approval.  

(3) Extension Requests: 
a. For all conditional uses subject to an expiration date of four (4) years are 

eligible for extensions so long as the property has not been:  
i. Reconfigured through a property line adjustment or land division; and  
ii. Rezoned to another zoning district.    

[1] The “approval period” is the time period that the either the original application was valid, or the extension is 
valid, as applicable. If multiple extensions have been filed the decision maker may only consider facts that occurred 
during the time period when the current extension was valid. Prior approval periods shall not be considered. For 
example, if this is the third extension request up for review the information provided during the period within last 
extension time frame shall be considered and not the overall time the application has been approved. This prevents 
a collateral attack on the original authorization.

Ex.  102
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(4) An extension shall be applied for on an official Coos County Planning 
Department Extension Request Form with the fee.  

(5) An extension shall be received prior the expiration date of the conditional use or 
the prior extension.  

2. Changes or amendments to areas subject to natural hazards[2] do not void the original 
authorization for a use or uses, as they do not determine if a use can or cannot be sited, but 
how it can be sited with the least amount of risk possible.  Overlays and Special 
Development Considerations may have to be addressed to ensure the use can be sited with 
an acceptable level risk as established by Coos County.      

CCZLDO 5.2.600. These criteria are addressed individually below. 

Note: The CUP authorizes the pipeline to be developed on both resource-zoned 
and non-resource zoned land. Therefore, the applicant takes the conservative 
approach and requests a one-year extension for the entire CUP. 

The opponents contend that a previous version of CCZLDO 5.2.600 (i.e. the 2013 version 
of the extension criteria) apply to this case, as opposed to the current version. For example, in the 
appeal narrative, the appellants state that:

“[a]ny changes to the provisions since 2010 or since 2013 are not 
applicable to the extension requests because the provisions in 
effect at the time of the application constitute the applicable goal 
posts for subsequent decisions related to the permits. The extension 
of the permits on non-resource lands has exceeded the applicable 
time limit of two years.”  

See Appeal Narrative at p. 2. 

ORS 215.427(3) is known as the “goal post” statute. It states that the law that applies to a 
land use application is the law in effect on the date the application is filed:   

(3)(a) If the application was complete when first submitted or the 
applicant submits additional information, as described in subsection 
(2) of this section, within 180 days of the date the application was 
first submitted and the county has a comprehensive plan and land 
use regulations acknowledged under ORS 197.251, approval or 
denial of the application shall be based upon the standards and 
criteria that were applicable at the time the application was first 
submitted. 

Appellants are correct that the “goal post” statute applies to Pacific Connector’s application, 
though it does not have the effect appellants contend that it does. The version of CCZLDO 
5.2.600 in effect when Pacific Connector filed its application (March 29, 2019) was adopted in 

[2] Natural hazards are: floods (coastal and riverine), landslides, earthquakes and related hazards, tsunamis, coastal 
erosion, and wildfires.
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Figure 2.1-1 Jordan Cove LNG Project General Location  

Figure 2.1-1 
Jordan Cove LNG Project General Location
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  February 19, 2020 

M
ike Koski 

Jordan Cove Energy Project, LP  
Pacific Connector Gas Pipeline, LP  
Em

ail: m
koski@

pem
bina.com

 
 Project:  

Jordan Cove Energy Project/Pacific Connector Gas Pipeline  
US Arm

y Corps Federal Perm
it No.: NW

P-2017-41  
FERC Docket Nos: CP17-495-000 and CP17-494-000  

Applicants:  
Jordan Cove Energy Project, LP and Pacific Connector Gas Pipeline, LP  

Location:  
Coos Bay, O

regon and Pipeline Route w
ithin Coastal Zone  

Re:  
 

Federal Consistency Determ
ination 

 Dear M
r. Koski:  

The Oregon Departm
ent of Land Conservation and Developm

ent (DLCD) has com
pleted its review

 of the 
Joint Coastal Zone M

anagem
ent Act Certifications that Jordan Cove Energy Project and Pacific Connector 

Gas Pipeline (JCEP) subm
itted on April 12, 2019.  JCEP certifies that the proposed project com

plies w
ith, 

and w
ill be conducted in a m

anner consistent w
ith, the O

regon Coastal M
anagem

ent Program
 (OCM

P).  
Pursuant to the section 307(c)(3)(A) of the Coastal Zone M

anagem
ent Act (CZM

A), its regulation at 15 
CFR § 930.63, and having fully considered the project inform

ation and public com
m

ents subm
itted, 

DLCD objects to your consistency certification on the basis that it has not established consistency w
ith 

specific enforceable policies of the OCM
P and that it is not supported by adequate inform

ation. 

JCEP has applied for tw
o m

ajor federal perm
its/licenses needed for the proposed project: the section 

404 of the Clean W
ater Act/section 10 of the Rivers and Harbors Act perm

its m
anaged by the US Arm

y 
Corps of Engineers (Corps or USACE) and the Natural Gas Act section 3 Authorization and section 7 
Certificate of Public Convenience and Necessity m

anaged by the Federal Energy Regulatory Com
m

ission 
(FERC).  The activity that JCEP proposes is to site, construct, and operate a natural gas liquefaction and 
liquefied natural gas (LNG) export facility on the bay side of the North Spit of Coos Bay, O

regon.  To 
supply the LNG Export Term

inal w
ith natural gas, JCEP is proposing to construct and operate a new

, 
approxim

ately 229-m
ile-long natural gas transm

ission pipeline and com
pressor station from

 
interconnections w

ith the existing Ruby Pipeline LLC and Gas Transm
ission Northw

est LLC system
s to the 

LNG Export Term
inal.  After careful review

 of the proposed project, in conjunction w
ith receiving 

extensive public com
m

ent, and coordination w
ith coastal partners, DLCD has determ

ined that the 
coastal adverse effects from

 the project w
ill be significant and underm

ine the vision set forth by the 
O

CM
P and its enforceable policies.  Coastal effects analyses show

 that the project w
ill negatively im

pact 
O

regon’s coastal scenic and aesthetic resources, a variety of endangered and threatened species, critical 
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habitat and ecosystem
 services, fisheries resources, com

m
ercial and recreational fishing and boating, 

and com
m

ercial shipping and transportation, am
ong other sectors critical to the state.  The degree and 

extent of these im
pacts are described further later in this docum

ent.  

CZM
A section 307(c)(3)(A) requires DLCD to notify the federal agencies concerned that the state objects 

to the certification “at the earliest practicable tim
e.”  As a result of this objection, neither FERC nor the 

Corps can grant a license or perm
it for this project unless the U.S. Secretary of Com

m
erce overrides this 

objection on appeal pursuant to 15 CFR part 930, subpart H.  

EXECU
TIVE SU

M
M

A
R

Y 
DLCD is O

regon’s designated coastal m
anagem

ent agency statutorily responsible for review
ing the 

required certification of consistency w
ith the O

CM
P pursuant to CZM

A section 307(c)(3)(A).  An 
applicant for any federally-perm

itted project m
ust obtain a CZM

A consistency concurrence for the 
federal perm

it or license to be granted in O
regon’s coastal zone.  

O
nly DLCD, as the lead state agency authorized by NOAA as part of OCM

P, can determ
ine w

hether a 
federal action is consistent w

ith the enforceable policies of the O
CM

P.  O
AR 660-035-0020; 15 CFR § 

930.6.  15 CFR § 930.6 specifically provides that “the State agency shall be responsible for securing 
necessary review

 and com
m

ent from
 other State, regional, or local governm

ent agencies, and, w
here 

applicable, the public. Thereafter, only the State agency is authorized to com
m

ent officially on or concur 
w

ith or object to a federal * * *consistency certification [.]” 

DLCD adm
inistrative rules provide that issued state perm

its or authorizations are the only acceptable 
evidence dem

onstrating consistency w
ith the enforceable policies that the perm

it or authorization 
covers (O

AR 660-035-0050). DLCD rules provide that “For activities located w
ithin the state’s jurisdiction 

that require state or local perm
its or authorizations, the issued perm

it or authorization is the only 
acceptable evidence dem

onstrating consistency w
ith the enforceable policies that the perm

it or 
authorization covers.” NO

AA has approved these rules as enforceable policies of the O
CM

P. 

JCEP has not established consistency w
ith all enforceable policies identified by DLCD and JCEP.  As DLCD 

explained nearly tw
o years ago by letter, “DLCD w

ill not concur that a proposed project is consistent 
w

ith the O
CM

P until the applicant has obtained the necessary approvals …
 for the project per O

AR 660-
035-0050(4).”

1 

O
n the basis of the current record, the JCEP has not established that the project is consistent w

ith the 
follow

ing enforceable policies and underlying standards w
ithin them

: 

1.
O

RS chapter 196 - Rem
oval-Fill (Perm

it Application W
ithdraw

n) 
2.

ORS chapter 274 - Subm
ersible and Subm

erged (Authorization Applications W
ithdraw

n) 
3.

O
RS chapter 468B - W

ater Q
uality (Perm

it Application Denied) 

1 Patty Snow
, DLCD Coastal Program

 M
anager, Letter to M

eagan M
asten, Pem

bina Pipeline Corporation, at 2 (O
ct. 

27, 2017), FERC Accession No. 20171030-5070. 
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4.
O

RS chapter 469 - Energy; Conservation Program
s; Energy Facilities Public Health and Safety 

(Insufficient Inform
ation to Establish Consistency) 

5.
O

RS chapter 496 - W
ildlife Adm

inistration (Insufficient Inform
ation to Establish 

Consistency) 
6.

O
RS chapter 509 - General Protective Regulations (Fish Passage) (Insufficient Inform

ation to 
Establish Consistency)  

7.
Statew

ide Planning Goal 6 – Air, W
ater, and Land Resources (Perm

it Application 
Denied/W

ithdraw
n) 

 W
here a copy of a state application is provided to establish com

pliance w
ith an enforceable policy and 

that state application has either been denied or w
ithdraw

n, the consistency certification has not 
established com

pliance w
ith an enforceable policy.  15 CFR § 930.6(c); O

AR 660-035-0050.  For non-
state perm

its and authorizations, DLCD conducts an independent review
 of the m

aterials subm
itted by 

the applicant to dem
onstrate consistency, along w

ith consulting the relevant state agency or local 
jurisdiction.  For enforceable policies overseen by netw

orked state agency partners, DLCD requests a 
letter of recom

m
endation from

 the respective agency that form
ally recom

m
ends w

hether or not DLCD 
should consider a project consistent w

ith the associated enforceable policies, w
ith an em

phasis on how
 

the project is inconsistent and the associated coastal effects from
 the project.   

DLCD conducted a coastal effects analysis for the JCEP.  Coastal effects are any reasonably foreseeable 
effect on any coastal use or resource resulting from

 a federal agency activity or federal license or perm
it 

activity.  Effects include both direct effects and indirect effects that are later in tim
e or farther rem

oved 
in distance but are still reasonably foreseeable.  As part of the analysis, DLCD determ

ined coastal effects 
on natural resources, recreation and access, cultural resources, aesthetic resources, and econom

ic 
resources. DLCD objects to JCEP’s certification that the project is consistent w

ith the O
CM

P and its 
enforceable policies, because DLCD finds that the coastal adverse effects from

 JCEP are significant, and 
JCEP has not established consistency w

ith the enforceable policies of the O
CM

P.  

JCEP has not proposed alternatives to this project that w
ould enable the project to be fully consistent 

w
ith the O

CM
P.  W

hile DLCD is open to alternatives that w
ould m

ake the project fully consistent w
ith 

the enforceable policies of the O
CM

P, additional analysis w
ould be needed to determ

ine w
hether or not 

alternatives w
ould be sufficient to m

eet enforceable policy standards.  At this tim
e, JCEP has not 

established that the proposed activity is consistent w
ith the enforceable policies of the O

CM
P. 

Under the regulations im
plem

enting the CZM
A, a state m

ay object on alternative bases.  A perm
issible 

basis is an objection that the applicant has failed, follow
ing a w

ritten request, to supply inform
ation 

necessary for the state to determ
ine consistency.  DLCD objects under 15 CFR § 930.63(c) because 

Jordan Cove has failed to provide “inform
ation necessary* * * to determ

ine consistency.”
2  As DLCD and 

other agencies have repeatedly observed, the applicant has failed to provide inform
ation regarding 

proposals to m
itigate num

erous im
pacts or w

hether and how
 such m

itigation m
ight w

ork.  DLCD further 

2 See also 15 CFR § 930.63(a) (“A state agency m
ay assert alternative bases for its objection.”) 
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objects on the additional alternative basis that the applicant has not provided inform
ation sufficient to 

determ
ine w

hether less harm
ful alternatives are available. 

Based on the foregoing, the proposed project has not established consistency w
ith the seven 

enforceable policies and underlying standards of the federally approved O
CM

P.  DLCD objects to JCEP’s 
consistency certification.  As a result of this objection, the FERC and the Corps cannot grant any license 
or perm

it for this project unless this objection is overridden on appeal by the U.S. Secretary of 
Com

m
erce. 

B
A

CK
G

R
O

U
N

D
 

Statutory Fram
ew

ork for Consistency R
eview

 
The CZM

A authorizes a coastal state to review
 activities requiring federal agency authorizations, in or 

outside of the coastal zone, affecting any land or w
ater use or natural resource of the coastal zone, for 

their consistency w
ith the enforceable policies of the state’s approved Coastal M

anagem
ent Program

 
(CM

P) a process referred to as “consistency review
.”

3  An applicant seeking federal perm
its to conduct 

activities in or affecting the coastal zone m
ust certify that its proposed use is consistent w

ith “the 
enforceable policies of the state’s approved [CM

P].”  A federal agency cannot grant a perm
it “until the 

state ... has concurred w
ith the applicant’s certification.”

4  DLCD is O
regon’s designated coastal 

m
anagem

ent agency statutorily responsible for acting on the required certification of consistency w
ith 

the O
CM

P pursuant to CZM
A section 307(c)(3)(A).  An applicant for any project requiring a federal 

license or perm
it m

ust obtain a CZM
A consistency concurrence for the federal license or perm

it to be 
granted in O

regon’s coastal zone. 

The procedural regulations applicable to this project are available at 15 CFR part 930, subpart D and 
O

regon Adm
inistrative Rule (O

AR) chapter 660, division 35.  In accordance w
ith the consistency 

provisions of the federal CZM
A and im

plem
enting regulations at 15 CFR part 930, the proposed JCEP, 

w
hich requires authorizations and approvals from

 m
ultiple federal agencies and w

hich is located in 
O

regon’s Coastal Zone, is subject to the consistency provisions of the CZM
A and m

ust be conducted in a 
m

anner w
hich is consistent w

ith the enforceable policies of O
regon’s federally approved O

CM
P and any 

applicable enforceable policies.  To be consistent w
ith the O

CM
P, the proposed project m

ust com
ply 

w
ith enforceable policies contained in: 1) the statew

ide land use planning goals; 2) the applicable 
acknow

ledged city or county com
prehensive plans and land use regulations; and 3) selected state 

authorities, e.g. those governing rem
oval-fill, w

ater quality, and fish &
 w

ildlife protections.  

A list of enforceable policies applicable to the project can be found in Appendix 1.C 
 3 16 USC § 1456(c)(3)(A). 
4 16 USC § 1456(c)(3)(A). 
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O
CM

P Jurisdiction and R
eview

 Process 
DLCD is the designated lead agency of the O

CM
P under O

RS 196.435(1) and 15 CFR §§ 930.6(b) and 
930.11(o).  The O

CM
P is a netw

orked program
 com

prising of DLCD as the lead state agency, ten other 
state agency partners, and local jurisdictions w

ithin the coastal zone.  Netw
orked state agency partners 

play critical roles w
ithin the O

CM
P to carry out various state statutes, adm

inistrative rules, and perm
it 

and authorizations in the coastal zone.  15 CFR § 930.6.  DLCD has the sole authority to m
ake 

consistency determ
inations for the O

CM
P.  

The O
regon coastal zone includes the state’s coastal w

atersheds and extends seaw
ard three nautical 

m
iles and inland to the crest of the coast range, w

ith a few
 exceptions: 

Along the Um
pqua River, w

here it extends upstream
 to Scottsburg; 

Along the Rogue River, w
here it extends upstream

 to Agness; and 

In the Colum
bia River Basin, w

here it extends upstream
 to the dow

nstream
 end of Puget Island. 

This w
atershed-based coastal zone w

as first expressed in 1971 by the O
regon Legislature.  W

ithin this 
zone, the O

CM
P applies to the land and w

ater areas, except on lands ow
ned by the federal governm

ent 
or held in trust under Indian tribal jurisdiction.  

O
CM

P Federal Consistency R
eview

 A
uthority 

O
nly DLCD is authorized to determ

ine w
hether a federal action is consistent w

ith the enforceable 
policies of the OCM

P.  See O
AR 660-035-0020 and 15 CFR § 930.6.  15 CFR § 930.6 specifically provides 

“the State agency shall be responsible for securing necessary review
 and com

m
ent from

 other State, 
regional, or local governm

ent agencies, and, w
here applicable, the public. Thereafter, only the State 

agency is authorized to com
m

ent officially on or concur w
ith or object to a federal * * *consistency 

certification.” 

Further, in its 2017 Program
 Evaluation Findings, NOAA’s O

ffice for Coastal M
anagem

ent (OCM
) stated 

its position regarding the role of DLCD: 

“Requirem
ents to obtain local perm

its and local land use com
patibility 

statem
ents are recognized by NO

AA as part of the O
regon Coastal 

M
anagem

ent Program
; how

ever, the state cannot delegate or defer its 
Coastal Zone M

anagem
ent Act federal consistency decision-m

aking 
authority to a local governm

ent perm
it decision.  Regardless of state law

 
requirem

ents, only the lead state agency authorized by NOAA as part of a 
state’s coastal m

anagem
ent program

 can determ
ine w

hether a federal 
action is consistent w

ith the enforceable policies of the state’s NO
AA-

approved program
.  State Coastal Zone M

anagem
ent Act decisions m

ust be 
based on the substantive standards of enforceable policies approved by 
NO

AA and cannot be based on decisions or actions (or non-action) by a local 
governm

ent.  A state coastal m
anagem

ent program
’s lead state agency m

ay 
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consider the substantive standards w
ithin local enforceable policies 

approved by NO
AA... 

A state m
ay include a local perm

it decision or local land use com
patibility 

statem
ent in its findings for a Coastal Zone M

anagem
ent Act review

, but a 
decision by a state to issue an objection cannot be based on a local 
governm

ent…
 perm

it or land use com
patibility statem

ent. In addition to not 
being authorized under the Coastal Zone M

anagem
ent Act and NO

AA’s 
regulations regarding state agency decisions for federal consistency, 
delegating or deferring Coastal Zone M

anagem
ent Act decisions to local 

governm
ents is contrary to the act’s requirem

ents that local interests not 
outw

eigh national and regional interests.”
5 (Em

phasis Added). 

State Statutes and A
ssociated Perm

its and A
uthorizations 

15 CFR § 930.6(c) provides that “the issuance or denial of relevant state perm
its can constitute the state 

agency’s consistency concurrence or objection.”  DLCD adm
inistrative rules provide that issued state 

perm
its or authorizations are the only acceptable evidence dem

onstrating consistency w
ith the 

enforceable policies that the perm
it or authorization covers.  O

AR 660-035-0050.  DLCD rules provide 
that “For activities located w

ithin the state’s jurisdiction that require state or local perm
its or 

authorizations, the issued perm
it or authorization is the only acceptable evidence dem

onstrating 
consistency w

ith the enforceable policies that the perm
it or authorization covers.”

6  These rules have 
been approved by NO

AA as enforceable policies of the O
CM

P.  Therefore, the O
CM

P objects to this 
project on the basis that the applicant has not received, and in som

e cases has not applied for, all 
required state perm

its and authorizations.  

Jordan Cove has failed to establish consistency w
ith seven of the applicable enforceable policies 

identified by DLCD and JCEP.  As DLCD explained nearly tw
o years ago in a letter to Jordan Cove, “DLCD 

w
ill not concur that a proposed project is consistent w

ith the O
CM

P until the applicant has obtained the 
necessary approvals …

 for the project per O
AR 660-035-0050 (4). 7”  NO

AA has repeatedly held, in 
considering sim

ilar netw
orked program

s, that an applicant’s failure to secure the perm
its that 

dem
onstrate com

pliance w
ith the program

 during the consistency review
 period provides a valid basis 

for objection to a consistency certification. 8 

5 https://coast.noaa.gov/data/czm
/m

edia/O
regonCM

P2017.pdf 
6 O

AR 660-035-0050(4) (em
phasis added). 

7 Patty Snow
, DLCD Coastal Program

 M
anager, Letter to M

eagan M
asten, Pem

bina Pipeline Corporation, at 2 (O
ct. 

27, 2017), FERC Accession No. 20171030-5070. 
8 Decision and Findings by the U.S. Secretary of Com

m
erce in the Consistency Appeal of AES Sparrow

s Point LNG, 
LLC and M

id-Atlantic Express, LLC from
 an O

bjection by the State of M
aryland, 6-7 (June 26, 2008), available at 

https://coast.noaa.gov/data/czm
/consistency/appeals/fcappealdecisions/m

ediadecisions/aes.pdf 
(“M

aryland’s 
federally 
Approved Program

 is a netw
ork of state law

s and policies. These law
s and policies are the ‘enforceable policies’ of 

M
aryland’s Program

 and require, in part, the issuance of state perm
its to engage in certain activities w

ithin the 
coastal 
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Jordan Cove Energy Project O
verview

 

Project R
eview

 D
etails 

Under 15 CFR § 930.52, an “applicant” m
eans “any * * * corporation * * * *organized or existing under 

the law
s of any nation[.]”  JCEP is an “applicant” under 15 CFR § 930.52 because Pem

bina is the parent 
com

pany of Pacific Connector Gas Pipeline L.P. and Jordan Cove Energy Project, L.P. and is a Canadian 
corporation.  Pursuant to 15 CFR § 930.56, DLCD provided JCEP w

ith an advisory letter inform
ing them

 
of the Federal Consistency Review

 Process on O
ctober 27, 2017. See Appendix 5.A.  JCEP is seeking tw

o 
m

ajor federal perm
its/licenses needed for the proposed project: the Arm

y Corps section 404/section 10 
perm

it and the Federal Energy Regulatory Com
m

ission’s energy siting certificate.  O
CM

P has listed these 
federal licenses or perm

its activities as subject to review
 for consistency w

ith the O
CM

P.  15 CFR 
§930.53; O

CM
P Table 7.  In the case of m

ultiple federal perm
its for one project, per 15 CFR § 930.59, 

DLCD requested that JCEP subm
it one joint federal consistency application so that these tw

o federal 
perm

its/licenses can be review
ed together.  JCEP agreed to this request.  The applicant for the proposed 

project subm
itted a com

plete application on April 12, 2019. See Appendix 1.B. Per 15 CFR § 930.60(a)(1), 
before consistency review

 occurs as described above, DLCD has 30 days to review
 w

hether the 
application includes all necessary data and inform

ation (NDI).  Due to project m
odifications, JCEP 

subm
itted supplem

ental inform
ation to DLCD on M

ay 6, 2019. See Appendix 5.B.  To initiate federal 
consistency review

, applicants m
ust provide DLCD w

ith the NDI required by 15 CFR § 930.58.  O
n M

ay 
13, 2019, DLCD subm

itted a letter to JCEP inform
ing them

 that their necessary data and inform
ation 

requirem
ents had been m

et, review
 had been initiated, and a review

 deadline w
as in place for O

ctober 
12, 2019. See Appendix 5.C.  O

n July 12, 2019, DLCD supplied the federally required 3-m
onth notification 

letter that the project is still under review
.  Included in this letter w

as a request for additional 
inform

ation.  See Appendix 5.D.  O
n August 15, 2019, DLCD supplied an additional inform

ation request 
to the applicant. See Appendix 5.G.  JCEP responded to DLCD inform

ation requests form
ally on July 31, 

2019, August 23, 2019, and August 20, 2019.  See Appendices 5.F, 5.H, and 5.I.  The responses and 
associated inform

ation w
ere deem

ed insufficient for OCM
P federal consistency review

 purposes.  Under 
15 CFR § 930.60(b), an applicant and DLCD m

ay m
utually agree in w

riting to stay the federally m
andated 

six-m
onth review

 period.  DLCD received a request from
 the applicant on Septem

ber 16, 2019 to 
execute a Stay Agreem

ent.  A Stay Agreem
ent w

as executed betw
een DLCD and the applicant, w

hich 
extended DLCD’s decision deadline to February 28, 2020.  See Appendix 5.K.  JCEP subm

itted a letter to 
the O

regon Departm
ent of Justice (DO

J) regarding federal consistency and conditioning state perm
its on 

Septem
ber 4, 2019.  See Appendix 5.J.  O

n Novem
ber 4, 2019, a m

em
o and corresponding m

atrix w
as 

zone.”); Decision and Findings by the U.S. Secretary of Com
m

erce in the Consistency Appeal of W
eaver’s Cove 

Energy, LLC and M
ill River Pipeline, LLC from

 O
bjections by the Com

m
onw

ealth of M
assachusetts, 5-6 (June 26, 

2008), available at https://coast.noaa.gov/data/czm
/consistency/appeals/fcappealdecisions/ 

m
edia decisions/w

eaverscoveenergy608.pdf (“A state m
ay require that an applicant obtain and subm

it relevant 
state licenses and perm

its as a condition to possessing necessary inform
ation. …

 M
assachusetts’s Program

 requires 
subm

ission of applicable licenses and perm
its, authorizing the state to object to projects w

hen an applicant has 
failed to obtain and subm

it all applicable licenses and perm
its during the state’s review

 period. As such, Appellants’ 
failure to obtain applicable state licenses and perm

its provided M
assachusetts w

ith a valid basis upon w
hich to object 

to the Project.”)  
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provided to JCEP to indicate w
hich state perm

its and authorizations DLCD w
as w

illing to hypothetically 
condition as part of its Federal Consistency Review

.  See Appendix 5.L. O
n Decem

ber 20, 2019, DLCD 
received a letter from

 JCEP requesting clarification on DLCD’s position as it relates to issuing 
concurrences w

ith conditions and specifically conditioning a decision on the issuance of state perm
its 

linked to enforceable policies of the O
CM

P.  See Appendix 5.M
.  DLCD responded to this letter to clarify 

the O
CM

P and federal consistency review
 process on January 10, 2020.  See Appendix 5.N.  DLCD 

provided a follow
-up clarification letter to JCEP on January 29, 2020, to reiterate the O

CM
P position, 

specifically as it related to certain environm
ental quality perm

its and associated enforceable policies.  
See Appendix 5.O

.  A sum
m

ary of the project overview
 tim

eline can be found in Appendix 1.A. 

Public Participation 
Public Participation, as required by 15 CFR § 930.2, took place in July, August, and Septem

ber of 2019.  
DLCD published a public notice for the project on July 23, 2019 and the public com

m
ent period closed at 

m
idnight on Septem

ber 21, 2019.  See Appendix 5.E.  The O
CM

P received approxim
ately 20,000 public 

com
m

ents.  All public com
m

ents received during the public com
m

ent period w
ere logged, review

ed, 
and considered for review

 purposes.  Approxim
ately 80 percent of public com

m
ents w

ere opposed to 
the project and 20 percent w

ere in favor of the project.  Generally, public com
m

ents expressed concern 
on adverse im

pacts to state or federally listed species, adverse im
pacts to archeological and historical 

sites, adverse im
pacts to w

ater resources, interference w
ith navigation and recreation, insufficient 

com
pensatory m

itigation, and lack of com
pliance w

ith the statew
ide planning goals.  Those com

m
enting 

in favor of the project generally cited the potential econom
ic benefits in term

s of jobs and infrastructure 
investm

ents associated w
ith the project. 

The Jordan Cove Project O
verview

 

The Jordan Cove LNG Export Term
inal and associated facilities are proposed to be located on the bay 

side of the North Spit of Coos Bay in Section 5 of Tow
nship 25 South, Range 13 W

est at 
Latitude/Longitude: 43.432238°, -124.267136°.  The prim

ary site for the LNG Export Term
inal is 

approxim
ately 7.5 m

iles up the existing Coos Bay Federal Navigation Channel, approxim
ately 1,000 feet 

north of the city lim
it of North Bend, in Coos County, O

regon, and m
ore than one m

ile aw
ay from

 the 
nearest residence.  The Pacific Connector gas pipeline w

ould extend for approxim
ately 229 m

iles across 
Klam

ath, Jackson, Douglas, and Coos Counties, O
regon and term

inate at the proposed LNG Export 
Term

inal in Coos County.  The pipeline w
ould occupy 4,947.7 acres of land during construction and 

1,398.57 acres of land as part of a perm
anent easem

ent. 

The export term
inal and associated facilities (collectively, the “LNG Export Facilities”) include the 

follow
ing com

ponents: LNG Export Term
inal, Slip and Access Channel, M

aterials O
ffloading Facility, 

Navigation Reliability Im
provem

ents, M
eteorological Station, Industrial W

astew
ater Pipeline, Trans 

Pacific Parkw
ay / US 101 W

idening, APCO
 Sites 1 and 2, Kentuck Site, Eelgrass M

itigation Site, and 
Tem

porary Construction Areas. 

PCGP is seeking to construct and operate a new
 229-m

ile 36-inch diam
eter gas pipeline.  The proposed 

pipeline w
ould receive natural gas from

 interconnections near M
alin, O

regon and deliver the gas to the 
LNG Export Term

inal near Coos Bay, O
regon.  There, the natural gas w

ould be liquefied, stored, and 

E
x. 105
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loaded onto vessels for transit to Pacific m
arkets. The pipeline is expected to transport up to 1,200,000 

decatherm
s per day (Dth/d) at 1600 psig and produce up to 7.8 m

illion m
etric tons per annum

 (m
tpa) 

LNG for export.  

CO
A

STAL EFFECTS A
N

A
LYSIS 

DLCD review
s federal license or perm

it activities for coastal im
pacts in five categories: natural resources, 

recreation and access, cultural resources, aesthetic resources, and econom
ic resources.  Coastal effects 

analyses can include: 

1.
The affected uses (e.g., com

m
ercial and recreational fishing, boating, tourism

, shipping, energy 
facilities) and resources (e.g., fish, m

arine m
am

m
als, reptiles, birds, landm

arks). 

2.
W

here and in w
hat densities the uses and resources are found. 

3.
How

 the state has a specific interest in the resource or use. (e.g., econom
ic values, harvest 

am
ounts, vulnerabilities, seasonal inform

ation relevant to the proposed activity). 

4.
W

here the proposed activity overlaps w
ith these resources, uses and values. 

5.
Im

pacts to the resources or uses from
 the proposed activity. 

6.
A reasonable show

ing of a causal connection to the proposed activity, including how
 the im

pacts 
from

 the activity results in reasonably foreseeable effects on the state’s coastal uses or resources. 

7.
W

hy any required m
itigation m

ay be inadequate. 

8.
Em

pirical data and inform
ation that supports the effects analysis, visualizes the affected area, 

resources and uses w
ith m

aps; and show
s values, trends and vulnerabilities. 

Coos Bay R
egional O

verview
 

Coos County has an extrem
ely blue econom

y, generating over $179 m
illion in goods and services from

 
ocean resources in 2015 alone. 9  Located along the southern coast of O

regon, the Coos Bay area is hom
e 

to one of the busiest ports in the state. 10  M
oreover, som

e of the largest coastal com
m

unities on the 
O

regon Coast are in the Coos Bay region. As a result, these com
m

unities heavily rely on the ocean 
transportation sector.  W

hile the com
m

ercial and recreational fishing industry m
ake up a large portion 

of the m
arine transportation sector, Coos Bay also serves as a port for m

ass cargo shipm
ents, passenger 

expeditions, and tugtow
 operations.  Each of these industries are vital to the sustainability of the Coos 

Bay area, as they are the m
ain drivers of its econom

y.  Hundreds of com
m

ercial and pleasure crafts are 
reliant on the area’s m

oorage services.  M
any of these com

m
unities identify w

ith the fishing com
m

unity 
and have a unified passion for the sustainability and protection of w

ildlife w
ithin the area (i.e. shellfish, 

finfish, Dungeness crab.)  

9 https://coast.noaa.gov/snapshots/#/process?action=ocean&
state=41&

county=011&
bounds=null 

10 O
cean Reports 

E
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Hom
e to the second largest estuary in the O

regon, Coos Estuary expands throughout a m
ajority of the 

county and is of great im
portance to the com

m
unity and state.  Com

m
unities w

ith land use jurisdiction 
related to the JCEP include Coos County, Coos Bay and North Bend.  O

ther sm
aller com

m
unities in the 

regional area include Charleston, Em
pire, Cooston, Glasgow

, Hauser, and Lakeside.  These com
m

unities 
are know

n for their charm
, historical significance, and natural beauty.  The region is also hom

e to the 
M

cCullough Bridge and m
any other historical buildings and m

onum
ents.   

The Coos Bay com
m

unity is greatly connected to the region’s natural resources.  Som
e of these natural 

resources include unique environm
ents w

hich provide habitat for several endangered species local to 
the area.  For exam

ple, Kentuck Inlet serves as m
arshland habitat for several endangered and 

threatened species including Coho salm
on and m

arbled m
urrelet.  In an effort to understand this diverse 

ecosystem
, the region also is hom

e the South Slough National Estuarine Research Reserve, the state’s 
only unit of the National Estuarine Research Reserve System

 established under the CZM
A. 11 

Recreation and access are of critical im
portance to the Coos Bay com

m
unity.  Recreation opportunities 

include kayaking, hiking, fishing, bird w
atching, w

aterskiing, canoeing, boating, sw
im

m
ing, ATV riding, 

cam
ping, surfing, scuba diving, biking, and other activities. 12 13  The region is also hom

e to the popular 
O

regon Dunes National Recreation Area.  Access to the ocean, natural resources, and recreational sites 
in the region are highly valued by com

m
unities and visitors alike.  Finally, Coos Bay is also hom

e to 
several aesthetic resources, such as Cape Arago, Sunset Bay, and Shore Acres State Parks, and 
Bastendorff Beach County Park. 

Considered to be “the best natural harbor betw
een San Francisco and the Puget Sound,” Coos Bay is an 

estuary fed by m
ultiple tributaries, including the Coos River. 14  The Coos Bay Estuary is a 20,566 acre 

riverine estuary that consists of 12 focal species and nine biotic habitats. 15  Focal species present in the 
Coos Bay Estuary include bat rays, bay shrim

p, Chinook salm
on, Coho salm

on, Dungeness crab, English 
sole, green sturgeon, Pacific herring, shiner perch, staghorn sculpin, starry flounder, and steelhead.  
Coos Bay is hom

e of several estuarine habitats, w
hich are crucial to the survival of several species in the 

area.  Approxim
ately 30 tributaries enter Coos Bay, including the m

assive Coos River, and m
ix w

ith 
saltw

ater to create prim
e estuarine habitat for anim

al species. 16  “These ecosystem
s and their highly 

11 http://estuaries.noaa.gov/About/Default.aspx?ID=116   
12 Traveloregon.com

/places-to-go/cities/lakeside 
13 Visittheoregoncoast.com

/cities/Charleston/ 
14 Visittheoregoncoast.com

/cities/coos-bay/ 
15 W

est Coast Estuaries Explorer, 2019 (The Pacific M
arine &

 Estuarine Fish Habitat Partnership selected focal fish 
species to encom

pass the diversity of life histories, habitat use, and ecological roles of species found in W
est Coast 

estuaries.  The Nursery Functions of U.S. W
est Coast Estuaries: The State of Know

ledge for Juveniles of Focal 
Invertebrate and Fish Species assessm

ent com
piled inform

ation on the presence of juveniles or the species in general 
w

ithin m
any estuaries along the W

est Coast and assessed the nursery habitat potential for 15 ecologically and 
econom

ically im
portant fish and invertebrate species). 

16 O
DFW

/O
regon State Doc/LCDC 
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productive tidal w
etlands provide habitat for keystone species such as anadrom

ous salm
onids and brant 

geese, as w
ell as econom

ically im
portant shellfish.”

17 

In addition to serving as critical habitat for vulnerable and endangered species, Coos Bay also contains 
w

etlands that benefit the region in a variety of w
ays.  First, w

etlands serve as filters for w
ater pollution 

runoff, and are crucial to protecting m
arine w

ater quality so that it is suitable for other users.  Next, 
w

etlands play a “pivotal part of the natural” ecosystem
 in providing habitat for m

igratory species, 
juvenile species, and other m

egafauna found in O
regon’s w

etland system
s.  Finally, these w

etlands serve 
as “base for com

m
ercial fishing jobs and revenue,” providing over 479 jobs in Coos County alone. 18 The 

Coos Bay area has a healthy blue econom
y, m

ainly focused on tourism
 and recreation, as w

ell as living 
resources (i.e. fishing, aquaculture, etc.). 19  As of 2015, Coos County represented over $88 m

illion dollars 
in w

ages for ocean jobs. 20 

O
regon includes the hom

e of nine federally recognized Native Am
erican tribes, including the 

Confederated Tribes of Coos, Low
er Um

pqua, and Siuslaw
 Indians, the Confederated Tribes of Siletz 

Indians, and the Coquille Indian Tribe.  O
regon respects the rights and resources of O

regon’s native 
tribes.  The Confederated Tribes of Coos, Low

er Um
pqua, and Siuslaw

 Indians can “trace their ancestry 
back to the aboriginal inhabitants of the South Central coast of O

regon.”
21  Due to its proxim

ity to 
several unique natural resources, Coos Bay rem

ains a focal point of coastal culture, for both the Native 
Am

erican tribes and users of the central port for the southern half of O
regon.  

D
irect and Indirect Effects 

The term
 “coastal effect” is defined as “any reasonably foreseeable effect on any coastal use or resource 

resulting from
 a federal agency activity or federal license or perm

it activity.”  15 CFR § 930.11(g).  Effects 
include both direct effects and indirect effects that are later in tim

e or farther rem
oved in distance but 

are still reasonably foreseeable. 

N
atural R

esources 

Applicable Enforceable Policies: Goal 6, O
RS 468B, ORS 196, O

RS 274, O
RS 469, O

RS 496, O
RS 509 

O
regon has thoroughly docum

ented adverse im
pacts of dredging on fish, w

ildlife, and habitat resources 
in the Coos Bay Estuary in the com

m
ents provided to FERC on its Draft and Final Environm

ental Im
pact 

Statem
ents (DEIS) for the JCEP See Appendices 2.A, 2.B, 2.E, 2.F, and 2.G.  Further, these com

m
ents are 

reiterated in the O
regon Departm

ent of Fish and W
ildlife (ODFW

) com
m

ents to Coos Bay City Council 
regarding Com

prehensive Plan Am
endm

ent 187-18-000153: Jordan Cove Energy Project Estuary 
Navigation and Reliability Im

provem
ents, dated August 27, 2009.  See Appendix 8.A.  

17 The Coastal Connection: assessing O
regon estuaries for conservation planning. 

18 Coastal County Snapshot 
19 https://coast.noaa.gov/snapshots/#/process?action=ocean&

state=41&
county=011&

bounds=null 
20 https://coast.noaa.gov/snapshots/#/process?action=ocean&

state=41&
county=011&

bounds=null 
21 Ctclusi.org/history 
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W
ater Resources 

Given the m
agnitude and scale of the project, im

pacting as it w
ill hundreds of m

iles in O
regon including 

sensitive coastal areas, the project has the potential to significantly affect w
ater quality in the state.  

Due to insufficient inform
ation on the best m

anagem
ent practices JCEP proposes for use, there is 

continued concern from
 DLCD regarding adverse effects to w

ater resources, specifically the im
pact on 

the w
aters of the state related to land subsidence, soil erosion, and storm

w
ater runoff.  

The project w
ould rem

ove som
e eighteen m

illion cubic yards of m
aterial from

 the estuary.  Suspended 
sedim

ent w
ill m

ake the w
ater m

urky and increase turbidity.  Dredging of this scope could stir up 
contam

inated sedim
ents from

 past industrial activities, including polycyclic arom
atic hydrocarbons 

(PAHs), polychlorinated biphenyls (PCBs), heavy m
etals, petrochem

icals, pesticides and other persistent 
and toxic contam

inants.  Contam
inated sedim

ents can enter the food chain, accum
ulate in the tissues of 

anim
als and fish, and present significant health risks to people consum

ing these foods.  Contam
inated 

sedim
ents also pose a m

ajor threat to shellfish such as oyster beds, a m
ajor local industry. Endangered 

O
regon Coast Coho salm

on w
ould be negatively im

pacted. 

W
etlands 

A US Geological Survey report states that “It is not w
idely accepted that m

itigation projects are successful.  
Although the current w

etland perm
it program

s assum
e that w

etland loss is being am
eliorated, no long-

term
, interdisciplinary research show

s unequivocally that a created w
etland has fully replaced the lost 

function resulting from
 a w

etland's destruction.”
22  As part of its Rem

oval-Fill application review
 (see 

Appendix 7.H), Departm
ent of State Lands (DSL) noted the follow

ing freshw
ater im

pacts and pipeline 
im

pacts to w
etlands and w

aters, prim
arily w

ithin the coastal zone: 

 Freshw
ater W

ater Im
pacts: 

Perm
anent Im

pacts to 1.91 acres of dunal w
etlands (LNG Export Facilities) 

39, 273 cubic yards of fill 
23 cubic yards of rem

oval 
 

Pipeline Im
pacts to W

etlands and W
aters: 

Pipeline w
ill affect 342 w

aterbodies, 66 perennial, 163 interm
ittent, 100 ditches, nine lakes or 

stock ponds, and four estuarine crossings 
Pipeline w

ill cross a total of 5.3 m
iles of w

etlands 
Construction right of w

ay and tem
porary extra w

ork areas w
ill affect 112.9 acres of w

etlands, 
106.71 acres of palustrine em

ergent w
etlands, 2.3 acres of palustrine scrub-shrub w

etlands, and 
2.55 acres of palustrine forested w

etlands 
0.64 acres of palustrine unconsolidated bottom

 or aquatic bed w
etlands w

ill be disturbed by the 
pipeline 

22 
 

U.S. 
Departm

ent 
of 

the 
Interior, 

U.S. 
Geological 

Survey 
Fact 

Sheet 
FS-246-96 

(https://pubs.usgs.gov/fs/1996/0246/report.pdf) 
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Perm
anent vegetation type conversion im

pacts w
ill affect a total of 0.91 acres of w

etlands, 
including 0.73 palustrine forested and 0.18 palustrine scrub-shrub w

etlands 
Approxim

ately 9,800 cubic yards of rem
oval and fill in w

aters 
Approxim

ately 49,000 cubic yards of rem
oval and fill in w

etlands 

Fish and W
ildlife 

Disturbance to M
arine M

am
m

als:  

Num
erous species of m

arine m
am

m
als routinely occur in the nearshore m

arine w
aters im

m
ediately 

outside the m
outh of Coos Bay, and several species tem

porarily or perm
anently reside w

ithin the Coos 
estuary tidal basin. 23  ODFW

 has identified m
any species of m

arine m
am

m
als com

m
on in the w

aterw
ay 

leading to the LNG Export Term
inal, including eight species of w

hales and a species of sea lion.  
Additionally, California sea lions (Zalophus californianus) are com

m
on near the docks and m

arinas 
im

m
ediately inside the m

outh of Coos Bay, and Steller sea lions (Eum
etopias jubatus) som

etim
es forage 

in the estuary from
 haul out sites at nearby Cape Arago.  In addition, juvenile northern elephant seals 

(M
irounga angustirostris), orca (O

rcinus orca), harbor porpoise (Phocoena phocoena), and gray w
hales 

(Eschrichtius robustus) are occasional visitors to the tidal w
aters of the Coos estuary.  In contrast to the 

tem
porary use of the estuary by the species of m

arine m
am

m
als described above, the tidal w

aters, 
subm

erged and subm
ersible lands w

ithin the Coos estuary are inhabited year-round by populations of 
Pacific harbor seals (Phoca vitulina).  Pacific harbor seals haul out in large num

bers on the exposed 
tideflats at m

ultiple sites located in the low
er region of the Coos estuary and in South Slough, and they 

forage in the estuary for num
erous species of resident and transitory estuarine fish.  Breeding activities 

typically occur betw
een February and M

ay, and the harbor seal pups are born and w
eaned in the 

estuary from
 M

arch to June.  The ODFW
 Nearshore Conservation Plan considers the O

regon populations 
of Pacific harbor seals a Strategy Species and identifies priority conservation actions to lim

it 
anthropogenic disturbance, adhere to the federal protections developed by National M

arine Fisheries 
Service (NM

FS), and capitalize on opportunities to generate new
 inform

ation and fill data gaps. 

Construction of the LNG Export Facilities, operation of the LNG Export Term
inal, and the subsequent 

vessel traffic increase to up to 140 large LNG carrier trips per year w
ould disturb Pacific harbor seal 

populations that reside year-round w
ithin the Coos estuary tidal basin.  In particular, harbor seals w

ill be 
susceptible to im

m
ediate and acute disturbance by noise associated w

ith LNG Export Facilities 
construction as w

ell as longer term
 chronic disturbance from

 vessel w
akes and noise generated by 

passage of the LNG carriers through the Coos Navigational Channel.  The FEIS includes recom
m

endations 
that JCEP prepare a M

arine M
am

m
al M

onitoring Plan that identifies specific m
easures that w

ould be 
im

plem
ented to reduce noise im

pacts and to ensure com
pliance w

ith NM
FS underw

ater noise criteria 
pertaining to ESA-listed species of w

hales.  DLCD advocated for expanding the scope of the 
recom

m
ended M

arine M
am

m
al M

onitoring Plan to include consideration of the effects of noise on 
resident populations of adult and juvenile Pacific harbor seals and to m

inim
ize potential disturbance to 

early season harbor seal breeding and pupping activities.  Additional disturbance effects include the 

23 Rum
rill, 2003 
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potential for chronic disturbance to the harbor seal haul out sites associated w
ith vessel w

akes 
generated by the passage of the LNG carriers.  Hauled out harbor seals disturbed by the presence of 
large vessels exhibit an increased likelihood of entering the w

ater (2X increase in disturbance) and 
higher w

hen the vessels are w
ithin 100 m

eters of the haul out site (3.7X increase in disturbance). 24  
M

oreover, adult harbor seals also exhibit an increased likelihood of entering the w
ater in response to 

vessels w
henever a pup is present (1.3X increase in disturbance).  These observations indicate that 

harbor seal haul-outs are disturbed by the passage of large vessels, and they suggest that local fitness of 
the resident population of harbor seals m

ay be reduced by vessel disturbances particularly w
hen they 

occur during breeding and pupping seasons. 25 

Im
pacts to W

ildlife in Freshw
ater W

etlands, Uplands, and Beaches on the N
orth Spit:  

Freshw
ater w

etland habitats on the North Spit provide functionally im
portant ecological features as 

they contribute to nutrient cycling w
here the sandy soil types are very lim

ited in prim
ary nutrients, and 

they provide freshw
ater refugia w

ithin a short distance of saline habitats.  The w
etlands and open w

ater 
ponds are im

portant for production of a num
ber of am

phibians including rough skinned new
ts (Taricha 

granulosa), red-legged frogs (Rana aurora), as w
ell as several species of tree frog (i.e. Pacific tree frog 

Pseudacris regilla).  Three-spined stickleback (Gasterosteus aculeatus) occupy a num
ber of the ponds 

and deeper w
etlands.  Num

erous w
aterfow

l species transition through these ponds including m
allards 

(Anas platyrhynchos), bluebills (Aythya m
arila), w

ood ducks (Aix sponsa), and Canada geese (Branta 
Canadensis). 

JCEP proposes to m
itigate unavoidable im

pacts to freshw
ater w

etlands at the Kentuck M
itigation Site.  

The state uses the Fish and W
ildlife Habitat M

itigation Policy provided in O
AR chapter 635, division 415, 

to determ
ine necessary m

itigation offsets depending on the functions and values of the habitat being 
im

pacted, w
hat the policy refers to as Habitat Categories. From

 2011- 2014, ODFW
 determ

ined that 
w

ithin the project area for the JCEP Term
inal Facilities and w

orkforce housing there is an approxim
ate 

Habitat Category 2 total of 33.9 acres as follow
s: 16.7 estuarine/intertidal habitat; 0.3 acres of low

 salt 
m

arsh; 5.8 acres of intertidal unvegetated sand; 4.7 acres of algae/m
ud/sand; 3.4 acres of shallow

 
subtidal; and 3.0 acres of eelgrass habitat w

ithin the project location w
here estuarine dredging is 

proposed.  JCEP proposes dredging 15.4 acres of deep subtidal Habitat Category 3 too.  The Fish and 
W

ildlife Habitat M
itigation Policy, dictates providing offsets for tem

porarily im
pacted areas that m

ay be 
unavailable to fish and w

ildlife w
hile vegetation is recovering. 

DLCD also considered the effect of converting upland habitat on upland w
ildlife resources displaced by 

construction and operation of the LNG Export Facilities.  The North Spit is used by a variety of im
portant 

w
ildlife such as the w

estern snow
y plover (Charadrius nivosus nivosus), coastal m

arten (M
artes caurina), 

pacific fisher (Pakania pennantii), bald eagle (Haliaeetus leucocephalus), rookeries for great blue heron 
(Ardea herodius), black-tailed deer (O

docoileus hem
ionus), Am

erican beaver (Castor Canadensis), 
m

ountain lion (Pum
a concolor), Roosevelt elk (Cervus elaphus rooseveltii), porcupine (Erethizon 

dorsatum
), various bat species, and black bear (Ursus am

ericanus).  There are also 11 species of 

24 M
athew

s et al., 2016 
25 M

athew
s et al., 2016 
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am
phibians (8 salam

anders, 3 frogs) and at least 10 species of reptiles that have been found to occur on 
the North Spit.  

Im
pacts of the LNG Export Facilities on Snow

y Plover N
esting and Foraging Habitat: 

DLCD is particularly concerned about the JCEP’s im
pacts to w

estern snow
y plover (hereafter, snow

y 
plover) nesting and foraging habitat.  This species is a federally listed threatened species and is also 
listed as Threatened on the O

regon Endangered Species Act. 26  Snow
y plovers populations have declined 

on the Pacific coast over the past century, but recent nest m
onitoring has show

n stable to increasing 
populations.  The reason for the recent increase is the intensive and coordinated m

anagem
ent by state 

(O
DFW

, OPRD) and federal agencies (USFW
S, USACE, USFS, BLM

) to address the threats to the plover 
including 1) habitat destruction caused by developm

ent and recreation, 2) resource extraction, 3) 
invasion of non-native beachgrass (Am

m
ophila spp.), and 3) increased predation by corvids (ravens and 

crow
s) and other predators (gulls, coyotes, skunks, etc.). 27  The North Spit is a particularly im

portant 
com

ponent of snow
y plover habitat along the O

regon coast, w
ith the highest num

bers of nesting 
plovers and the highest nest success rates am

ong all plover sites. 28  O
ne of the prim

ary reasons for the 
North Spit’s success is the m

ulti-agency m
aintenance of grass-free sandy beaches w

ithin snow
y plover 

habitat restoration areas as w
ell as OPRD recreation m

anagem
ent and USFW

S predator control.  
Significant funding and resources have gone into snow

y plover recovery on the North Spit.  Snow
y 

plover abundance and productivity at the North Spit requires continued m
anagem

ent. 

Despite these constant and expensive m
anagem

ent efforts, there are additional threats w
hich cannot be 

m
anaged locally.  W

ith clim
ate change, the North Spit is experiencing an increased frequency and 

intensity of storm
 events.  O

verw
ash from

 high tide events during these storm
s destroy nests, and 

prevailing w
inds during these storm

 events can cause blow
ing sand to bury nests.  W

ith the predicted 
rise in sea levels associated w

ith clim
ate change, this only increases the risk of loss of beach habitat for 

snow
y plovers. 

Any additional threat puts the snow
y plover at risk of declining again. Im

pacts to plover nesting and 
foraging areas m

ay com
e from

 the noise associated w
ith construction and operation, but m

ore likely 
from

 the increased recreational pressure and subsequent increase in predators on the North Spit.  O
n 

page 4-322 of the DEIS, FERC states “Jordan Cove term
inal construction and operations personnel w

ould 
likely use the North Spit for recreational purposes and increased recreational use could result in 
increased plover disturbance including destruction of nests by dogs, off-road vehicle traffic, inadvertent 
tram

pling, or increased predation if scavengers and predators (corvids, coyotes, striped skunk, feral cats) 
are attracted to nesting areas due to the presence of trash and food rem

ains.”  The proposed activity 
w

ill effect snow
y plover and the recovery efforts on the North Spit.  

 26 O
RS 496.171-192, also see O

AR 635-100-0105 
27 USFW

S 2007 
28 Lauten et al. 2018, M

. Nugent O
DFW

 personal com
m

unication 
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Im
pacts to Coastal M

arten Habitat: 

Adjacent to the slip is a large dune occupied by a m
ature shore pine vegetation com

m
unity that is 

potential habitat for the coastal m
arten (M

artes caurina).  Coastal m
artens have a lim

ited range and 
occur in coastal shore pine as w

ell as late-successional m
ixed conifer forests.  Coastal m

artens have an 
apparently low

 survival rate in fragm
ented forests elsew

here in the United States, and habitat 
connectivity has been identified as one of the key conservation strategies for this species.  Abundance 
and distribution of the coastal m

arten in O
regon is still largely unknow

n, though ongoing research by 
O

DFW
, universities, and federal partners is underw

ay.  Coastal m
artens have been docum

ented on trail 
cam

eras in close proxim
ity to the LNG Export Term

inal site in 2018 and in identical shore pine habitat.  
Conservation concern for the coastal m

arten is on the rise.  Currently, ODFW
 considers the coastal 

m
arten a State Sensitive Species under O

AR 635-100-0040 and an O
regon Conservation Strategy 

Species.  Coastal m
artens w

ere recently petitioned for listing on the federal Endangered Species Act 
list 29 and the USFW

S has not yet issued its decision. 

 Im
pacts from

 the PCGP Pipeline to Fish and W
ildlife Habitat:  

The PCGP (pipeline) portion of the project proposes construction of a 36” steel gas pipeline extending 
229 m

iles from
 the North Spit of Coos Bay to M

alin that w
ould connect the LNG export facility to the 

Ruby LNG pipeline carrying gas prim
arily from

 the Rocky M
ountain region. The pipeline w

ill cause 
significant direct and indirect im

pacts to fish and w
ildlife habitat, as w

ell as the indirect im
pacts to w

ater 
quality associated w

ith an increase in w
atershed runoff caused by this project, particularly in areas 

w
here the pipeline is proposed on slopes exceeding 50%

, and w
here vegetation w

ill be rem
oved from

 
riparian corridors. Im

pacts include the Coos, Coquille, South Um
pqua, and Upper Rogue w

atersheds.  
According to FERC, overall the pipeline w

ould affect 352 w
aterbodies, including 69 perennial stream

s, 
270 interm

ittent stream
s, nine perennial ponds, and four estuaries, m

any of w
hich are in the coastal 

zone.  This is significant because all of these w
aterbodies provide habitat for fish and w

ildlife. 

In the coastal zone, JCEP proposes to utilize horizontal directional drilling (HDD) for the crossing of the 
Coos Bay estuary and the Coos River.  For other crossings, the applicant w

ould use dry open-cut crossing 
m

ethods.  These actions w
ill both tem

porarily and perm
anently im

pact fish and w
ildlife habitats in the 

coastal zone and m
ust be conducted in a m

anner consistent w
ith the ODFW

 Fish and W
ildlife Habitat 

M
itigation Policy, the ODFW

 recom
m

ended In-W
ater W

ork W
indow

s, and receive applicable ODFW
 In- 

W
ater Blasting and Fish Passage authorizations. 

The current and desired future condition of the w
aterbodies affected by the pipeline is predom

inantly 
linked to m

anagem
ent actions in the riparian habitats and adjacent uplands.  Historically, dredging, rip-

rap installation, upland and tidal m
udflat leveling, filling of tidal w

etlands and saltm
arsh, and other 

developm
ent and utilization have im

pacted som
e of the aquatic habitats in Coos Bay.  How

ever, 
im

provem
ents in forest m

anagem
ent that reduce sedim

ent inputs and regulations conserving w
etlands 

and w
aterw

ays led to substantial recovery of the ecological potential of Coos Bay.  M
any of the pipeline 

29 80 FR 18741 

E
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im
pacted stream

s have historically been ecologically degraded by a num
ber of hum

an im
pacts including: 

rem
oval of native coastal riparian forest, road construction w

ith subsequent chronic sedim
ent 

contribution, and debris torrent and m
ass-w

asting events related to forestry activities.  The m
ajority of 

these stream
s, m

any of w
hich are critical for native salm

on, trout, sculpin, lam
prey, and other aquatic 

species production, are in a gradual trend of recovery follow
ing m

anagem
ent guidelines and best 

m
anagem

ent practices (BM
Ps) im

plem
ented through agency and private ow

nership coordinated 
efforts. 30  The proposed pipeline construction and m

aintenance w
ith associated long-term

 disturbance 
w

ould introduce an added burden inhibiting ecological recovery.  The proposed pipeline stream
 

crossings have the potential to negatively affect w
atercourse ecosystem

s through alteration of channel 
beds and banks, increasing total suspended solids (TSS), alteration of substrate size and quantity in the 
reach, and changes to the im

m
ediate area benthic com

m
unity.  These im

pacts can result in deleterious 
im

pacts for fish due to decreased food availability, changes in foraging range increasing predation, 
aquatic habitat sim

plification, and decrease in overall health. 

Placem
ent of the pipeline on steep slopes and direct routing parallel to the slope m

ay have geom
orphic 

affects. Coastal sandstone soils are highly susceptible to m
ass-w

asting w
hen undercut and generally 

disturbed.  The project includes construction of an extensive road netw
ork to access the pipeline 

installation and facilitate pipeline m
aintenance, w

hich w
ill further create potential for m

ass-w
asting 

slope failures and general sedim
ent production over the current condition. Additionally, the proposed 

access road netw
orks w

ill likely have long-term
 chronic effects to fish and w

ildlife unless seeded, 
m

ulched, and closed.  Poor stream
 health conditions for anadrom

ous fish production in the Coos, 
Coquille, and South Um

pqua River basins is largely related to upland disturbance that increase sedim
ent 

loading and loss of riparian forest since 1900.  Sedim
ent transport to stream

s is a substantial factor 
currently suppressing recovery of O

regon Coast Coho salm
on a threatened species under the federal 

Endangered Species Act (ESA).  Extensive research has docum
ented the im

pacts of sedim
ents to 

salm
onids.  W

ork to reduce sedim
ent input into coastal and inland stream

s that w
ill be im

pacted by the 
pipeline is foundationally critical for enhancing spaw

ning and rearing habitat for fall Chinook salm
on, 

O
regon Coast threatened Coho salm

on, Pacific lam
prey (Entosphenus tridentata), w

inter steelhead (O
. 

m
ykiss irrideus) and coastal cutthroat trout (O

. clarki clarki).  W
ater quality is directly linked to hatch 

rates and food available for those species.  Sedim
ent loading above natural background levels 

contributes to em
bedding of substrates, w

hich often results in reduced hatch rates for eggs in redds, 
inability of fry to em

erge from
 redds, inhibited production of m

acroinvertebrates that live in the 
interstitial spaces of gravels, and im

pacts on the ability of fish to obtain food due to the nature of 
salm

onids to feed predom
inantly by using their sight. 31 

Im
pacts to M

arbled M
urrelet and N

orthern Spotted O
w

l Habitat:   
The PCGP project w

ould im
pact late-successional forest w

ildlife such as the m
arbled m

urrelet and the 
northern spotted ow

l.  Both of these species are listed as “threatened” under the ESA and the O
regon 

Endangered Species Act, ORS 496.171 to 496.192; O
AR 635-100-0105.  Both species are experiencing 

30 O
regon Coast Coho Conservation Plan; O

DFW
 (2007). 

31 Burns 1970; Hall and Lanz 1969; W
eiser and W

right 1988; Suttle et al. 2004; Tripp and Poulin 1992; W
aters 1995 

E
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declines in higher suitability habitat.  For m
arbled m

urrelet as an exam
ple, higher-suitability habitat in 

O
regon is estim

ated to have reduced by nearly 10 percent, from
 853,400 acres in 1993 to 774,800 acres 

in 2012, a net loss of 78,600 acres. 32  O
n federal lands, habitat losses w

ere m
ostly due to w

ildfire, 
w

hereas those on nonfederal lands w
ere largely the result of tim

ber harvest. 

The proposed activity w
ill effect m

arbled m
urrelet and northern spotted ow

l habitats.  FERC determ
ined 

that the proposed pipeline w
ould im

pact over 2,000 acres of forest including over 750 acres of late-
stage old grow

th forest that provides habitat to m
arbled m

urrelet, northern spotted ow
l, and other 

federally-listed and state-listed threatened and endangered species. 33  FERC notes the potential im
pacts 

to both m
arbled m

urrelet and the northern spotted ow
l, including clearance of large trees and 

understory essential for nesting habitat to create the pipeline right-of-w
ay and for tem

porary w
ork 

areas, as w
ell as im

pacts from
 am

bient noise and hum
an disturbance.  

Furtherm
ore, for m

arbled m
urrelet, w

hich forages at sea, LNG carrier traffic and their associated 
im

pacts (ballast w
ater, dredging, risk of fuel and lubricant spills, etc.) creates additional risk for the 

species.  FERC describes the m
inim

ization m
easure proposed by the applicant to m

itigate for these risks, 
w

hich sim
ply involves a tim

ing restriction for tree rem
oval w

ithin the breeding season.  ODFW
 finds this 

tim
ing restriction m

easure to be inadequate and looks to the suite of m
inim

ization and m
itigation 

m
easures identified in the 2014 Revised Conservation Fram

ew
ork for the Northern Spotted Ow

l and 
M

arbled M
urrelet: Jordan Cove Energy and Pacific Connector Gas Pipeline Project as essential to 

addressing the coastal effects of the project. 34 

Air Resources 
The transport, storage, and liquification of fracked natural gas exposes w

orkers and adjacent 
com

m
unities to num

erous toxic air pollutants.  Airborne toxins pose m
ore serious risks for w

orkers, as 
likelihood and severity of exposure increases significantly w

ith proxim
ity to operations, as w

ell as during 
particular stages of production. 35  The proposed activity w

ould affect air quality in the coastal zone. 

Critical H
abitat 

JCEP LN
G Export Term

inal Im
pacts to the Coos Bay Estuary: 

JCEP w
ill affect aquatic habitats of Coos Bay and upland habitats on the North Spit.  Coos Bay is the 

largest estuary located entirely in O
regon and supports populations of fish and shellfish that contribute 

to large com
m

ercial and recreational fisheries.  The North Spit is an ocean peninsula land feature that 
provides estuarine, ocean, w

etland, and upland habitats to fish and w
ildlife w

ithin a very sm
all 

geographical area.  This unique landform
 and bay provide a num

ber of strategic benefits for production 
of fish and w

ildlife.  The aquatic and upland habitats encom
passed by the LNG Export Facilities have 

been subjected historically to a num
ber of landscape and w

aterw
ay alterations including: dredging, 

32 Raphael et al. (2016) 
33 O

RS 496.171 to 496.182 
34 USFW

S 2014 
35 M

cKenzie, Hum
an health risk assessm

ent of air em
issions from

 developm
ent of unconventional natural gas 

resources, 2012. 

E
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riprap installation, leveling, and rem
oval of native coastal pine forest, filling of w

etlands, and other 
developm

ent related im
pacts.  These habitats historically w

ould have been prim
arily characterized as 

Habitat Category 2 or 3 habitats, (providing essential, im
portant, and/or lim

ited habitat function for fish 
and w

ildlife) under the ODFW
 Fish and W

ildlife Habitat M
itigation Policy.  Although negatively im

pacted 
historically, m

uch of the tidal, subtidal, and upland habitats at the proposed project site have received 
only m

inim
al disturbance in the past tw

o decades and substantial recovery of ecological function has 
occurred. 

The subtidal, tidal, intertidal, and shoreline features of the Coos Bay estuary tidal basin provide critical 
habitat for a num

ber of culturally and econom
ically im

portant gam
e and non-gam

e species including, 
but not lim

ited to: Dungeness crab (M
etacarcinus m

agister), red rock crab (Cancer productus), cockles 
(Clinocardium

 nuttallii), gaper clam
s (Tresus capax), butter clam

s (Saxidom
us giganteus), littleneck clam

s 
(Protothaca stam

inea), rockfish (Sebastes spp.), lingcod (O
phiodon elongates), greenling (Hexagram

m
os 

decagram
m

us), California halibut (Paralichthys californicus), English sole (Parophrys vetulus), Pacific 
sand dabs (Citharichthys sordidus), ghost shrim

p (Neotrypaea californiensis), m
ud shrim

p (Upogebia 
pugettensis), starry flounder (Platichthys stellatus), sm

elts (O
sm

eridae fam
ily), (Engraulidae fam

ily), 
sardines (Clupeidae fam

ily), fall run Chinook salm
on (O

ncorhynchus tshaw
ytscha), green sturgeon 

(Acipenser m
edirostris), w

hite sturgeon (A. transm
ontanus), (O

C) ESA threatened coho salm
on 

(O
rncorhunchus kisutch), and possibly Pacific lam

prey (Entosphenus tridentata). There is som
e potential 

that Pacific sm
elt (eulachon) (Thaleichthys pacificus) m

ay also occur in the vicinity of the LNG Export 
Term

inal.  Additionally, the tideflats and subtidal regions of the low
er Coos estuary are sites for the 

com
m

ercial harvest of bay clam
s (gaper clam

s, butter clam
s, cockles) and the m

udflats in the JCEP area 
support a com

m
ercial fishery for ghost shrim

p (Neotrypaea californiensis). 

Native O
lym

pia oyster (O
strea lurida) have recently re-established as scattered populations w

ithin the 
m

arine and polyhaline regions of the Coos Bay estuary w
here they typically occur as individuals or sm

all 
clusters attached to rip-rap, rock, shell, or other hard substrata.  ODFW

 considers the recovering 
populations of O

lym
pia oyster a Strategy Species in the Nearshore Conservation Plan. 36  These 

populations of O
lym

pia oysters are particularly sensitive to sm
othering and burial by silt and other 

suspended m
aterials; the proposed activity could expose the oysters to suspended sedim

ent and 
siltation during dredging activities associated w

ith excavation of the LNG Export Term
inal.  The proposed 

slip w
ould create a new

 deepw
ater alcove backw

ater that could affect w
ater flow

 patterns in the 
vicinity, salinity patterns, turbidity associated w

ith initial and repeated dredging, and shallow
 w

ater 
conversion to deepw

ater. 

Dredging Im
pacts to Estuarine Habitats and Com

m
unities: 

Construction of the vessel slip, access channel, tem
porary m

aterial barge berth, the m
aterial offloading 

facility, and rock pile apron w
ill directly affect estuarine habitats.  The estuarine portion of the LNG 

Export Facilities w
ould directly im

pact 37 acres of estuarine habitat, including tw
o acres of eelgrass 

habitat, 13 acres of intertidal habitat, four acres of shallow
 subtidal habitat, and 18 acres of deep 

36 w
w

w
.oregonconservationstrategy.org 

E
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subtidal habitat.  The proposed activity also includes extensive dredging and excavation of four 
subm

erged areas of the sub-tidal zone in Coos Bay (total 40 acres) along the Federal Navigational 
Channel and vessel access route to im

prove navigation reliability for the LNG carriers. 

Unconsolidated soft-sedim
ent habitat is w

idespread in the Coos Bay estuary tidal basin w
here it occurs 

extensively throughout the intertidal zone and sub-tidal zone along the bottom
s, sides, and m

argins of 
prim

ary and secondary tidal channels. 37  Soft-sedim
ent habitats provide a series of diverse, productive, 

and dynam
ic ecological functions in the estuary, including provision of habitat and forage areas for 

invertebrates, fish, birds, and m
arine m

am
m

als, as w
ell as serving as an im

portant source of detritus.  
Soft sedim

ents also play an im
portant role in the m

icrobial and biogeochem
ical transform

ations of 
organic m

aterials and nutrient cycling, and they typically serve as a sink or reservoir for the deposition of 
w

ater-borne particles.  Diverse com
m

unities of m
otile, epifaunal, and infaunal invertebrates inhabit the 

soft-sedim
ents, and the com

m
unities of crabs, shrim

p, am
phipods, polychaete w

orm
s, copepods, 

hydroids, anem
ones, clam

s, and other invertebrates are specifically adapted to survive, feed, grow
, and 

reproduce them
selves in the unconsolidated sedim

ents. 38  M
icrobial activity and deposition of organic 

m
atter associated w

ith fine-grained sedim
ents together support a com

plex food w
eb that includes 

m
ultiple resident (infaunal, epifaunal, m

otile) and transitory (seasonal, m
igratory) species.  In particular, 

m
ixed com

m
unities of bay clam

s (i.e., gaper clam
s, butter clam

s, cockles, and other species) are know
n 

to occur throughout the intertidal zone in the area im
m

ediately w
est and north-w

est of the airport 
runw

ay. 39  The know
n clam

 beds w
ithin ODFW

 area AP (Airport Runw
ay) are located w

ithin 50 m
eters of 

the Tem
porary Dredge Line for the Federal Navigation Channel and w

ithin about 500 m
eters of the 

proposed JCEP Access Channel. 

M
ixed com

m
unities of shellfish, such as Dungeness crab, red rock crab, bay shrim

p, gaper clam
s, butter 

clam
s, littleneck clam

s, softshell clam
s, cockles, and m

any other species are year-round residents of the 
intertidal and sub-tidal areas of the Coos Bay estuary.  Som

e of these shellfish are m
otile (i.e., crabs and 

shrim
p) and periodically m

ove to different locations or m
igrate through the intertidal and sub-tidal 

zones, w
hile others are stationary (i.e., bivalves) and rem

ain largely in place over the duration of their 
adult lives.  The m

ixed com
m

unities of living bivalves and the beds of their non-living shells (e.g., shell 
rubble or shell hash) are particularly im

portant because they function to stabilize unconsolidated 
sedim

ents and provide heterogeneous habitat for num
erous species of adult and juvenile fishes, crabs, 

shrim
p, am

phipods, w
orm

s, and other estuarine organism
s.  M

oreover, filter-feeding by dense 
populations of living clam

s can som
etim

es play an im
portant role in the rem

oval of phytoplankton and 
sm

aller particulate m
aterials, thereby decreasing turbidity and increasing light penetration through the 

estuarine w
ater colum

n.  Consequently, m
aintenance of suitable soft-sedim

ent habitat is essential for 
survival of the m

oderately long-lived (life-span 10-15 years or longer) gaper, butter, and cockle clam
s, 

particularly in the sub-tidal zone.  W
hen soft-sedim

ent habitat is chronically disturbed and altered by 
dredging of the subtidal zone, there m

ay be a perm
anent loss and im

pact to benthic invertebrate 

37 Cortright et al., 1987 
38 Sim

enstad 1983; Em
m

ett et al., 2000 
39 O

DFW
 2009; area AP 
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populations and a decline in the biodiversity of benthic com
m

unities.  Loss of som
e or all of these sub-

tidal populations of bay clam
s has im

plications for both the ecological functioning of sub-tidal habitats 
and the ability of the bay clam

s to serve as broodstock to support the recreational and com
m

ercial 
shellfish fisheries in Coos Bay. 40 

It is expected that dredging and rem
oval of the soft-sedim

ents w
ill likely have substantial and im

m
ediate 

local im
pacts on the sub-tidal populations of benthic invertebrates and shellfish, such as gaper clam

s, 
butter clam

s, and cockles.  This m
ay include the physical rem

oval of the clam
s and their surrounding 

sedim
ents, as w

ell as a disruption of the m
ixed ecological com

m
unities of shellfish, m

obile and infaunal 
invertebrates, and fish that m

ake use of the sub-tidal habitats.  Dredging w
ould directly rem

ove benthic 
organism

s (e.g., w
orm

s, clam
s, benthic shrim

p, starfish, and vegetation) from
 the bay bottom

 w
ithin the 

access channel and navigation channel m
odifications.  M

obile organism
s such as crabs, m

any shrim
p, 

and fish could m
ove aw

ay from
 the region during the process, although som

e w
ill be entrained during 

dredging so that direct m
ortally or injury could occur. 

Large-scale dredging m
odifications that include subsequent m

aintenance dredging every 5-10 years m
ay 

not provide the opportunity for bay clam
s and other shellfish to recruit successfully and fully re-colonize 

after the repeated disturbance events.  It is also likely that benthic food resources m
ay also be im

paired 
or lost for other estuarine species (i.e., forage fish, salm

onids, crab) as a result of dredging actions.  
Consequently, dredging activities that significantly disturb or rem

ove the m
ixed com

m
unities of long-

lived bay clam
s from

 soft-sedim
ent habitat in the sub-tidal zones of Coos Bay are expected to have 

longer-term
 im

pacts that extend w
ell beyond a tim

e period of m
any years. 

The JCEP also includes extensive dredging and excavation of four subm
erged areas of the sub-tidal zone 

in Coos Bay along the Federal Navigational Channel and vessel access route to im
prove navigation 

reliability for the LNG carriers.  These actions include dredging of 27 acres of deep subtidal habitat at 
bend areas along the Federal Navigation Channel, and the dredge lines for this additional activity w

ould 
include disturbance and m

odification of another 13 acres of m
ostly deep subtidal habitat.  Follow

ing 
m

aintenance dredging w
ould disturb the 40 acres of subtidal habitat and result in a short-term

 
reduction in the ecological function of these areas by disturbance of the benthic and epibenthic 
organism

s. 

Im
pacts to Eelgrass: 

The JCEP includes construction of a m
arine term

inal slip and dredging of an access channel.  These 
activities w

ill perm
anently destroy about 1.9 acres of established native eelgrass (Zostera m

arina).  
Dredging in the intertidal and shallow

 subtidal zones w
ithin the JCEP area is expected to have significant 

deleterious effects on native eelgrass habitats and the species found therein.  Beds of eelgrass occur at 
several locations throughout the Coos Bay tidal basin w

here they provide num
erous ecological 

functions, including heterogeneous habitat for a num
ber of fish and w

ildlife species, nursery habitat for 
invertebrates and fish, forage areas for shorebirds and w

aterfow
l, prim

ary production and a source of 
organic-rich detritus, stabilization of unconsolidated sedim

ents, trapping of suspended sedim
ents, and 

40 D’Andrea 2012 
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contribute to im
provem

ents to estuarine w
ater quality. 41  In particular, the em

ergent blades and 
rhizom

es of eelgrass beds provide com
plex and heterogeneous m

ulti-dim
ensional habitat w

ithin the 
unconsolidated soft-sedim

ents in the intertidal and shallow
 subtidal zones.  In m

any cases, the 
abundance and species com

position of m
acroinvertebrate, shellfish, and fish com

m
unities differ w

ithin 
eelgrass beds in com

parison w
ith un-vegetated areas w

here eelgrass is absent.  Eelgrass beds are know
n 

to provide habitat for num
erous species of invertebrates, including polychaete w

orm
s, cockles, gaper 

clam
s, butter clam

s, littleneck clam
s, Dungeness crab, grass shrim

p and epibenthic invertebrates such as 
harpacticoid copepods, isopods, and gam

m
erid am

phipods.  In addition, eelgrass beds also provide 
habitat for a diverse com

m
unity of fishes, including juvenile salm

onids, sculpin, English sole, shiner 
perch, lingcod, rockfish, pipefish, and herring. 

Long-term
 efforts to rem

ove root w
ads, large w

oody debris, and other natural structures em
bedded in 

the unvegetated soft sedim
ent of Coos Bay in order to facilitate com

m
ercial shipping and recreational 

boating have greatly exacerbated the lack of structural com
plexity along the shoreline and further 

increase the ecological im
portance of eelgrass beds.  The heterogeneous canopies of eelgrass beds 

provide both prim
ary com

plexity and an ecological edge effect that presents an im
portant biophysical 

transition zone for fish and invertebrates that forage in adjacent un-vegetated habitats. 

Construction and operation of the LNG Export Term
inal w

ould require m
assive dredging operations in 

the Coos Bay Estuary, w
hich is critical habitat for Coho salm

on and is hom
e to thriving oyster farm

s, 
traditional shellfish gathering areas, as w

ell as other aquatic and estuarine life. 42  Dredging and disposal 
of dredged m

aterial w
ill increase turbidity, degrade the shoreline and the bay and negatively im

pact 
habitat in the area. 

JCEP w
ould develop an Eelgrass M

itigation Site to offset potential im
pacts to eelgrass habitat from

 
construction and operation of the LNG Export Facilities.  The Eelgrass M

itigation Site project 
com

ponents include re-contouring of an existing un-vegetated sandbar to create an area of optim
al 

eelgrass habitat, and transplanting eelgrass from
 a donor site into the m

itigation area.  Specifically, the 
JCEP proposal is to reduce and re-contour a 9.34 acre area of the intertidal shoal dow

n to an average 1.0 
to -2.0 ft NAVD 88 (-0.28 to -1.28 ft M

LLW
) depth to create 6.78 acres of optim

al eelgrass habitat.  In 
com

m
ents provided to the Coos Bay Planning Com

m
ission on Septem

ber 24, 2019, the ODFW
 clearly 

describes adverse im
pacts to eelgrass habitat and the significant ecological value the habitat provides. 

See Appendix 8.F. 

As part of DSL’s Rem
oval-Fill application review

, they note the follow
ing Estuarine Im

pacts (see 
Appendix 7.H): 

Perm
anent im

pact to 3.08 acres of eelgrass beds (slip and access channel and pile dike rock apron) 
Perm

anent im
pact to 19.54 acres of m

udflat, salt m
arsh, and shallow

 subtidal areas (slip and 
access channel) 

41 Thom
 et al. 2003; Kentula and DeW

itt 2003 
42 Retzer, 2013 
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Perm
anent im

pacts to 81.63 acres of deep subtidal habitats (NRI dredging and slip and access 
channel dredging) 
Total fill in estuary 39, 483 cubic yards 
Total rem

oval in estuary 1,784,475 cubic yards 
 Introduction of N

on-indigenous Species through Ballast Discharge: 
M

ovem
ent and translocation of ballast w

ater associated w
ith vessels is w

idely considered as the m
ost 

significant transfer m
echanism

 for nonindigenous species in the m
arine environm

ent.  Filling of LNG 
carriers at the LNG Export Term

inal w
ill be coupled w

ith concurrent discharge of ballast w
ater that w

ill 
exit the term

inal area and m
ix w

ith the tidal w
aters of the Coos Bay estuary.  Consequently, it is 

expected that the Coos Bay estuary w
ill receive a very large volum

e of ballast w
ater that originated in 

foreign ports, as w
ell as seaw

ater that w
as pum

ped into the vessel at sea during transit.  Such ballast 
w

ater typically contains a taxonom
ically diverse and reproductively viable com

m
unity of estuarine and 

m
arine organism

s that have potential to establish them
selves as non-indigenous species w

ithin the 
estuarine tidal basin. 

Habitat Loss at the JCEP LN
G Term

inal Site:  
A substantial proportion of the upland habitats at the JCEP sites adjacent to the bay are not in pristine 
condition; how

ever, they have been in a relative state of quiescence for m
ore than a decade.  ODFW

 
considers the area predom

inately as Habitat Category 3, 4, and 5 habitats under O
AR 635-415-0025.  A 

substantial com
ponent of forested dune habitat rem

ains in Habitat Category 3 condition at the site.  The 
proposed activity w

ould alter these lands through conversion of terrestrial lands into subm
erged lands; 

the elim
ination of the viability of rem

aining dune and forested dune habitats, largely due to 
encroachm

ent, rem
oval, disturbance, etc.; and reduction in the viability of im

m
ediately adjacent habitat 

as a result of construction of the LNG Export Facilities, including direct forest clearing of at least 90.0 
acres.  Further, im

pacts to the uplands and w
etlands at the JCEP sites w

ill essentially render m
uch of the 

affected habitats area incapable of supporting the native plant and w
ildlife species that currently occupy 

the site due to a num
ber of factors including, but not lim

ited to the direct rem
oval and disturbance (e.g. 

disturbance factors such as ship m
oorage/loading activities and road traffic, m

achinery and com
pressor 

noise), alteration of the surfaces through paving, placem
ent of gravel, rem

oval of the organic layer on 
the sandy soils, etc. that elim

inate capacity of the habitats to support fish and w
ildlife, and invasion of 

com
petitive plants and non-native or native plant and anim

al colonists such as crow
s, starlings, and 

Scotch broom
 (Sarotham

nus scoparius) that result in a loss of habitat capacity and function due to 
com

petitive interactions.  Finally, daily hum
an disturbance occurring post-construction during the 

operations at the site and the creation of the LNG Export Facility w
ould further fragm

ent the North Spit 
peninsula, a uniquely rare habitat type on the O

regon Coast. 

R
ecreation and A

ccess R
esources 

Applicable Enforceable Policies: Goal 6, O
RS 468B, ORS 196, O

RS 274, O
RS 496, O

RS 509 

The proposed activities of dredging and the operation of the facility w
ould affect public w

ater recreation 
opportunities to use the navigable w

aters in Coos Bay and Jordan Cove.  Recreational fishing activity in 
the bay occurs throughout the year for various targets.  Safety zone requirem

ents w
ill likely affect all 

other users of Coos Bay.  Coos County review
ed JCEP’s position on im

pacts on local vessels of the Coast 
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Guard Safety and Security Zone. 43  The county determ
ined that a 500-yard security zone unique to LNG 

carriers m
ust affect recreational boaters and all other users, reasoning that:  

“the estuary is rarely, if ever, w
ider than 1000 yards in the vicinity w

here the LNG 
ships w

ould use the estuary, and therefore, as a practical m
atter, the security zone 

covers the entire w
idth of the estuary in m

ost places. See also Exhibit 54 (State of 
O

regon DLCD Staff Com
m

ents on FERC DEIS, at p. 204). But w
here exactly does that 

leave things? The opponents seem
 to conclude that vessels w

ill need to avoid the 
entire estuary from

 the m
outh of the bay to the LNG tanker docking stations during 

LNG tanker passage. If that is indeed the case, then it seem
s like such a scenario 

presents a m
uch stronger case for the conclusion that the LNG tankers “substantially 

interfere” w
ith other navigation. If, how

ever, the US Coast Guard w
ill sim

ply m
ake 

other vessels m
ove as far aw

ay from
 the channel to the banks (as m

uch as 
reasonably practical considering the boat’s draft), then a substantial inference seem

s 
less likely.”

44 

The proposed activity w
ould affect recreational navigation; the level of “interference” betw

een LNG 
tankers and other boat traffic is unclear.  This sam

e issue is just one of several that w
ould adversely 

affect com
m

ercial fisheries.  All other boats and ships that use the bay are sm
aller than those proposed 

as LNG carriers.  Besides w
ood chip carriers, num

erous recreational trips are provided and utilized on a 
range of vessels, including the historic Tall Ships, Lady W

ashington, and Haw
aiian Chieftain.  These visit 

frequently for extensive tourist opportunities, including adventure and evening sails and special events 
in the bay. 

The proposed activity affects the estuary and associated coastal resources used for recreation.  
Construction and operation of the LNG Export Facility w

ould affect access to, and interest in, the area 
for recreation.  The Coos Bay-North Bend-Charleston area is dubbed “Adventure Coast” and 
opportunities for w

ater and land-based tourism
 and recreation are highlighted throughout the region 

and m
arketed by the Coos Bay–North Bend Visitor &

 Convention Bureau. 45  BLM
 adm

inisters lands that 
include 709 acres classified as an Area of Critical Environm

ental Concern (ACEC); the rem
ainder are 

designated as Recreation M
anagem

ent Areas (RM
As).  The North Spit Trail System

, w
hich is 

approxim
ately 300 feet from

 the Trans-Pacific Parkw
ay, is close to the project area.  FERC indicates that 

m
ore than 6,000 people travel annually on the sand road to the North Jetty.  Traffic alone in the 

construction phase w
ould interfere w

ith access to and from
 the recreational areas of the North Spit.  

The southern boundary of the O
regon Dunes National Recreation Area (ODNRA) is about 100 feet north 

of the LNG Export Term
inal, across the Trans-Pacific Parkw

ay, and the Horsfall Cam
pground is located 

about one-half m
ile to the northeast.  O

n the other side of the recreation area, off road vehicles are 

43 Coos County File No. REM
-19-001 

44 Coos County O
rder to Reopen the Record [Rem

and File No. REM
-19-001/LUBA Case N

o. 2016-095], August 23, 
2019, at p. 2. 
45 https://oregonsadventurecoast.com

/. 
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prohibited and there are bike trails, w
ater trails, and m

any recreational assets that are near and 
associated w

ith the general area. 

Cultural R
esources 

Applicable Enforceable Policies: Goal 6, O
RS 468B, ORS 196, O

RS 274, O
RS 496, O

RS 509 

The 500-acre parcel of land on w
hich the LNG Export Facility w

ould be sited lies on the traditional 
territory of the Coos Tribe, Siletz Tribe and others.  The proposed activity w

ould affect tribal access to 
salm

on and shellfish, aquatic resources im
portant to both tribal culture and livelihoods.  The excavations 

along the PCGP route, export facility, and shipping channel w
ould im

pact the traditional hom
elands and 

culturally significant landscapes of six federally recognized tribes. The rivers, stream
s, w

etlands, 
shoreline, intertidal resources, and subtidal habitats are traditional locations for fishing, gathering, and 
transportation used by Tribal nations.  The lands of the North Spit and the Coos w

atershed and 
geographic area of Coos Bay are considered by the Confederated Tribes of Coos, Low

er Um
pqua, and 

Siuslaw
 Indians (CTCLUSI) to be a Traditional Cultural Property (TCP), “Q

’alay ta Kukw
is schichdii m

e.”  
The proposed activity w

ould affect traditional subsistence and the cultural resources of the Coos 
Indians. 

Tribal lands and lands traditionally used by tribal m
em

bers are the sites of construction of both the LNG 
Export Term

inal and along 229 m
iles of pipeline.  The tribes recognize the high likelihood that the 

construction of the Project w
ould destroy cultural resources, especially sacred grounds—

grave sites and 
buried villages, as w

ell as traditional cultural plants, anim
als, fish and m

arine life.  The tribes have 
indicated that such losses w

ould have serious em
otional and cultural consequences for tribes and 

significant adverse im
pacts on their traditional w

ay of life and econom
y, especially the loss of fishing and 

shellfish harvesting.  Tribal governm
ents have expressed concern that the currently proposed fish 

salvage m
ethods w

ould not adequately capture and protect lam
prey, w

hich is an im
portant resource to 

tribal com
m

unities. 

A
esthetic R

esources 

Applicable Enforceable Policies: Goal 6, O
RS 468B, ORS 196, O

RS 274, O
RS 469, O

RS 496, O
RS 509 

O
ne of the policies that the CZM

A and the OCM
P seek to prom

ote is the preservation and protection of 
aesthetic values and aesthetic coastal features. 46  FERC highlights serious adverse effects of the LNG 
Export Facilities on the region’s aesthetic resources, stating,  

“Constructing and operating the Jordan Cove LNG Project w
ould result in 

substantial short-term
 and long-term

 changes to the existing landscape w
ithin 

the view
shed of the Project. As described in the preceding sections, the LNG tanks 

and related facilities at the term
inal w

ould be visible from
 a range of view

points 
w

ithin the surrounding area and the visual effects w
ere assessed to be low

 to 

46 16 USC §§145(2), 1452(2)(F).   
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high dependent on the user and view
point location. Jordan Cove attem

pted to 
optim

ize design factors for the LNG tanks and has adopted various m
easures to 

m
itigate for the visibility of the Project facilities, including use of landform

 
contouring and stabilization, vegetative screening, architectural treatm

ents, and 
use of hooded lighting. How

ever, based on the size and location of the proposed 
LNG facilities w

e conclude that the Jordan Cove LNG portion of the Project w
ould 

significantly affect visual resources for som
e view

s and view
ing locations.” 

[em
phasis added]. 47  

O
ther visual issues include light pollution affecting w

estw
ard view

s of sunsets and the night sky.  The 
dredge spoil piles that w

ould be placed at APCO sites 1 and 2 w
ould tow

er 50 to 60 feet above ground 
level of the historic M

cCullough Bridge, a National Register of Historic Places structure, and w
ould be 

highly visible throughout the area as w
ell as from

 all traffic crossing the bridge, especially south bound 
traffic com

ing into North Bend.   

Noise has significant adverse effects on hum
an health and safety.  These effects include sleep 

disruption, com
m

unication interference, cardiovascular and endocrine effects, job perform
ance 

decrem
ents, and adverse educational effects.  The cities of Coos Bay and North Bend, and surrounding 

residential and recreational areas already experience higher than recom
m

ended levels of noise, 
prim

arily from
 transportation sources.  Construction of the LNG Export Term

inal is expected to take 3-5 
years and w

ould produce high noise levels from
 heavy construction vehicles as w

ell as extrem
ely 

disturbing noise from
 pile driving.  O

nce built the LNG Export Term
inal w

ould operate continuously, 
generating very high noise levels.  O

ther noise sources include excavation of a significant volum
e of solid 

bedrock, explosive pulsed noises associated w
ith dredging operations, HDD operations w

ill generate 
continuous noise for the entire duration of the drilling and pipe pull back procedures, and pile driving 
w

ill create pulsed noise for an extended and im
precisely defined period of tim

e. 

Econom
ic R

esources 

Applicable Enforceable Policies: Goal 6, O
RS 468B, ORS 196, O

RS 274, O
RS 469, O

RS 496, O
RS 509 

Although only about 225,000 of the state’s nearly four m
illion residents live in coastal counties, m

any 
O

regonians use, rely on, or benefit from
 the coastal region that supports alm

ost a $60 billion annual 
coastal and ocean econom

y driven by fisheries, agriculture, tim
ber, tourism

, and ocean industries.  
M

any of the affected com
m

unities are eager for jobs, tax revenue and econom
ic developm

ent.  
Econom

ic prosperity is a necessary condition for healthy com
m

unities.  The proposed activity w
ould 

recognize both econom
ic benefit and detrim

ent.  The proposed activity represents a m
ajor investm

ent 
in the Coos Bay region.  Econom

ic effects of the proposed activity also include potential adverse 
environm

ental effects and im
pacts to the long-standing current and future econom

ically im
portant 

industries (e.g. com
m

ercial fishing, recreational fishing and hunting, aesthetics, w
ildlife view

ing, and 
aquaculture) that depend on healthy and abundant fish, w

ildlife, and habitats. 

47 DEIS, p. 4-586.   

E
x. 105

                                                p. 31



2
7

Recreation and Tourism
 

According to a Travel O
regon study, outdoor recreation continues to be one of the fastest-grow

ing 
travel m

arkets in the United States.  O
n the O

regon Coast, outdoor recreation accounted for about 10 
percent of all visitor spending in 2017, am

ounting to about $200 m
illion.  In 2017, visitors to Coos 

County spent m
ore than $258.1 m

illion on hotel stays, food &
 beverage, shopping, recreation, fuel, and 

m
ore.  Even m

ore im
portantly, visitor spending in Coos County supports m

ore than 3,300 jobs, m
ore 

jobs than Bay Area Hospital and the forestry/w
ood products industry com

bined.  Travel generates $1.5 
m

illion in local tax revenues.  In com
parison, direct visitor spending in O

regon topped $11.8 billion in 
2017, a 4.7 percent increase over 2016 spending and increased to $12.3 billion in 2018.  This spending 
supports m

ore than 112,000 O
regon jobs and generates $314.5 m

illion in state tax revenues.  Visitor 
spending in Oregon in 2017 divided by the total population of Oregon, 4,141,100 is $2,850.  This num

ber 
goes up exponentially w

hen you look solely at Coos County.  For every resident in Coos County, 
approxim

ately 63,310, visitors to the county spent $4,076 per resident.  The Cities of Coos Bay and 
North Bend, as w

ell as the Coquille Indian Tribe, collect a seven percent tax on overnight stays in hotels, 
m

otels, bed &
 breakfast inns, RV parks and vacation rentals and a portion of this provides a portion of 

this tax revenue to help w
ith m

arketing.  Travel generates $1.5 m
illion in local tax revenues. 48  

Additionally, there are num
erous recreation and tourism

 based businesses in the Coos Bay region that 
depend on healthy and vibrant recreational opportunities in the Bay. 

Fisheries 
Fishing activity in the bay occurs throughout the year for various target species.  The recreational fishing 
industry in O

regon has broad scale econom
ic im

pact and is tied to trips in and out of the bay region.  The 
recreational crab fishery w

ould be am
ong those m

ost vulnerable, as it w
ould be adversely affected by 

the habitat alterations from
 construction and dredging and frequent tanker traffic in the navigation zone 

of the estuary.  In addition to clam
s and crabs, other invertebrates that are harvested com

m
ercially and 

recreationally in the bay include oysters, bay m
ussels, ghost shrim

p, kelp w
orm

s, and m
ud shrim

p.  Each 
of these species has a different reproductive cycle and uses different aspects of the habitat.   

LNG vessel traffic in Coos Bay w
ould further interfere w

ith ocean-based fisheries. The Dungeness crab 
fishery is consistently the m

ost valuable single species com
m

ercial fishery in O
regon, m

aking the 
crustacean’s w

ell-being of special significance to the econom
y of Coos Bay and the state. Coos Bay is a 

crucial “nursery” habitat for the Dungeness crab.  The highest num
ber of juvenile crabs are found in soft 

sedim
ents and eel grass beds of estuaries, w

here the young crabs find food and shelter from
 predators. 

The O
regon Departm

ent of Agriculture (ODA) com
m

ented on the 2015 DEIS that the adverse im
pacts of 

the project on the com
m

ercial oyster industry in the Coos Bay project area had not been disclosed.  O
DA 

outlined operations and indicated how
 dredging and access restrictions during construction and 

operation w
ould likely jeopardize this local established industry.  There are leases in several areas of the 

bay that host high quality m
ariculture facilities that are part of the local food econom

y and are 

48 Nicolas, A. Johnson, “Visitor spending data released by Travel O
regon,” The W

orld, July 16, 2018; Runyan and 
Associates 2019, “O

regon Travel Im
pacts Statew

ide Estim
ates 1992 – 2018,” O

regon Tourism
 Com

m
ission. 
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im
portant renew

able resource operations for the area.  Clausen Oysters leases land from
 the Port of 

Coos Bay and is the largest oyster farm
 in O

regon. 

The Coos Bay area is an im
portant port for com

m
ercial fishing and the third largest w

orking w
aterfront 

on the O
regon Coast. 49 The Charleston Boat Basin, w

hich is outside of the Coos Bay city lim
its and closer 

to the m
outh of Coos Bay, is the prim

ary area that houses the com
m

ercial fleet.  Betw
een 200 and 250 

com
m

ercial fishing vessels operate out of the Charleston boat basin during the spring, sum
m

er, and fall 
m

onths w
hen m

ajor fisheries for Pacific pink shrim
p (Pandalus jordani), Chinook salm

on (O
ncorhynchus 

tshaw
ytscha), Pacific hake (w

hiting; M
erluccius productus), albacore tuna (Thunnus alalunga), and 

m
arket squid (Doryteuthis [Loligo] opalescens) are operating.  A num

ber of these are transient vessels 
that deliver product to processors or offload for shipm

ent to other processing facilities out of the area.  
They also take advantage of the ice facilities and m

arine supply stores that operate near Charleston and 
in the city of Coos Bay.  Over 200 com

m
ercial fishing vessels that range in size from

 about 30 feet long 
(salm

on trollers and sm
all com

bination vessels) to alm
ost 100 feet long (traw

lers and seiners) 
considered the boat basin their year-round hom

e port.  The Port of Coos Bay facilities (ice plant, docks, 
m

oorage, etc.) can support a com
m

ercial fishing fleet of 250 vessels. 50  Tw
o sm

all fisherm
en’s m

arkets 
offer retail services on the docks, one in Charleston and one in Coos Bay. Retail seafood stores and 
seafood restaurants operate in Charleston, Coos Bay, and the adjacent city of North Bend. 

Com
m

ercial landings are increasing in volum
e and value in the Charleston/Coos Bay area.  In 2017, 

com
m

ercial harvests w
ere seven percent of the Oregon landings by volum

e but accounted for 21 
percent of O

regon’s ex-vessel value (ex-vessel value is based on the prices paid by processors to 
fisherm

en) for all species for a total of $30.6 m
illion.  In 2018, those figures increased to 10 percent of 

statew
ide landings by volum

e and to 23 percent by value to $40.2 m
illion. 51  A standard econom

ic 
m

ultiplier of 2.5 increases the com
m

ercial seafood industry’s value to the local com
m

unity to $76.5 
m

illion in 2017 and $100.6 m
illion in 2018.  Pink shrim

p and other shrim
p species, including spot praw

ns, 
account for the highest landings volum

e, but Dungeness crab and related crab species account for the 
greatest value.  In 2018, shrim

p and praw
n landings w

ere 11,994,911 pounds, follow
ed by Dungeness 

crab/crab species at 6,000,101 pounds.  How
ever, Dungeness crab rem

ains the prim
ary econom

ic driver 
of com

m
ercial fisheries, w

ith a value of $19.7 m
illion in 2018, follow

ed by pink shrim
p at $9.3 m

illion. 52 

49 Port of Coos Bay 2018 Annual Report; https://w
w

w
.oipcbannualreport18.com

/charlestonm
arina. Also, Port of 

Coos Bay, “Year in Review
: Letter from

 the CEO
,” June 30, 2019; https://w

w
w

.portofcoosbay.com
/new

s-
releases/2019/1/30/year-in-review

-letter-from
-the-ceo. 

50 Port of Coos Bay 2018 Annual Report; https://w
w

w
.oipcbannualreport18.com

/charlestonm
arina. Also, Port of 

Coos Bay, “Year in Review
: Letter from

 the CEO
,” June 30, 2019; https://w

w
w

.portofcoosbay.com
/new

s-
releases/2019/1/30/year-in-review

-letter-from
-the-ceo.   

51 Pacific States M
arine Fisheries Com

m
ission; Pacific Fisheries Inform

ation Netw
ork (PacFIN) APEX fish ticket 

reporting system
 for O

regon data. Report: ALL005, W
O

C All Species by Port Group, w
ith filters for data by year.  

52 Pacific States M
arine Fisheries Com

m
ission; Pacific Fisheries Inform

ation Netw
ork (PacFIN) APEX fish ticket 

reporting system
 for O

regon data. Report: ALL005, W
O

C All Species by Port Group, w
ith filters for data by year. 

(https://reports.psm
fc.org/pacfin/f?p=501:1000::::::).   
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Carefully m
anaged fisheries have been recovering and adding to the econom

ic value of the coastal 
econom

y.  In 2018, W
est Coast traw

l fisherm
en increased their groundfish catch by m

ore than 14 m
illion 

pounds, a 300 percent increase over w
hat they caught in 2017. 53  Traw

lers delivering to Charleston 
share in som

e of that increase that is expected to continue to grow
 over tim

e.  M
uch of O

regon’s traw
l 

industry relied on groundfish, a federally m
anaged group of alm

ost 100 species of m
idw

ater and 
bottom

-dw
elling rockfish (yellow

tail rockfish, w
idow

 rockfish, and others in the genus Sebastes); 
roundfish (such as sablefish, Pacific hake, lingcod); flatfish (such as starry flounder, soles, petrale); sharks 
and skates; and other species. 54 

M
any of O

regon’s fisheries are certified as sustainable according to global M
arine Stew

ardship Council 
certification standards.  O

regon pink shrim
p, several rockfish species, Chinook, and Dungeness crab are 

either certified, have been certified or are undergoing re-certification. This certification m
akes these 

fisheries m
ore m

arketable both locally and globally. 

In O
regon, the com

m
ercial crabbing fishery is a trem

endous econom
ic engine w

ith potential to be 
im

pacted by this project.  For exam
ple, the 2017-2018 Dungeness crab season (Decem

ber to August) 
generated $74 m

illion in ex-vessel value. 55  Like m
any other im

portant fisheries, Dungeness crab use 
Coos Bay and the surrounding nearshore area for nursery habitat that m

ay be affected by this project’s 
proposed dredging activity, and the Coos Bay fishing fleet relies heavily on crab for its profits. 

H
azards and Safety 

Reliability and safety of LNG, term
inal, carrier traffic and natural gas pipeline 

LNG tankers and the LNG tanks at the term
inal, if ruptured, present both a risk of asphyxiation and life-

threatening burns in the event of natural disaster or hum
an-caused accident to over 16,000 people near 

the term
inal in a “Hazardous Burn Zone.”  The Society of International Gas Tanker and Term

inal 
O

perators (SIGTTO
) has developed criteria to m

inim
ize risks, including in the site selection and design for 

LNG ports and jetties.  The proposed LNG Export Term
inal conflicts w

ith several of SIGTTO
’s best 

practices recom
m

endations.  SIGGTO discourages siting near population centers.  Around 16,000 area 
residents w

ould likely be at least injured if a release of highly flam
m

able LNG w
ere to be coupled w

ith 
an ignition source. 

Additionally, SIGTTO
 recom

m
ends against siting on a bend, in configurations w

here vessels w
ould be 

berthed adjacent to each other, near other docking facilities, in a channel that is less than five tim
es the 

m
inim

um
 w

idth of tankers, or w
here tankers w

ould not have ready escape to the open seas at all tim
es.  

The proposed activity m
eets none of these safety recom

m
endations.  There is a 90-degree turn from

 the 

53 SeafoodNew
s.com

, “W
est Coast Traw

lers see Highest Groundfish Landings Since 2000 w
ith Rockfish 

Resurgence,” Feb. 12, 2019; https://w
w

w
.seafoodnew

s.com
/Story/1131867/W

est-Coast-Traw
lers-see-Highest- 

Groundfish-Landings-Since-2000-w
ith-Rockfish-Resurgence. 

54 National M
arine Fisheries Service Northw

est Fisheries Science Center, Fisheries Resource Analysis and 
M

onitoring Division. “W
hat are groundfish?”; 

https://w
w

w
.nw

fsc.noaa.gov/research/divisions/fram
/econom

ic/econom
ic_data_groundfish.cfm

.   
55  See https://w

w
w

.dfw
.state.or.us/M

RP/shellfish/com
m

ercial/crab/docs/Crab%
20N

ew
sletter_2018_final.pdf, 

and https://w
w

w
.dfw

.state.or.us/M
RP/shellfish/com

m
ercial/crab/new

s_publications.asp). 
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ocean entrance into the bay, and then another bend near the proposed site that other ship traffic, 
including com

m
ercial and recreational users, m

ust navigate past to enter the Coos Bay harbor.  A fully 
loaded LNG carrier ship could run aground at the bar.  M

anagem
ent practices cannot m

itigate these 
physical constraints in the navigation corridor.  M

oreover, the transit tim
e for vessels from

 the proposed 
site w

ould be 90 m
inutes, and w

ould require a high tide, due to the draft of these very large ships.  If 
there w

ere a seism
ic event and tsunam

i w
arning, any ship in the loading area w

ould not have adequate 
tim

e to exit to the open ocean.   

Potential im
pacts on the LN

G term
inal resulting from

 an earthquake or tsunam
i 

A 13-year study com
pleted by O

regon State University researchers in 2012 and published by the U.S. 
Geological Survey concluded that there is a 40 percent chance of a m

ajor earthquake in the Coos Bay 
region during the next 50 years.  That earthquake could approach the intensity of the Tohoku quake that 
devastated Japan in 2011. 56  The Pacific Northw

est is vulnerable to earthquakes due to its position on 
the Cascadia Subduction Zone.  Experts estim

ate a 42 percent likelihood of an earthquake up to a 
m

agnitude of 9.0 in the zone w
ithin the next 50 years.  An earthquake of that m

agnitude w
ould 

devastate the Northw
est; the m

ost severe im
pacts, including soil liquefaction, landslides, and tsunam

is, 
w

ould fall on coastal areas.  The initial surge of a tsunam
i could carry m

arine vessels, other objects and 
debris inland, sm

ashing coastal buildings and structures.  W
eeks of inundation that could follow

 w
ould 

com
pound the dam

age.  Spatial analysis com
pleted by DLCD show

s that the LNG Export Facilities are 
w

ithin the tsunam
i inundation zones for each category of tsunam

i inundation zones, ranging from
 

sm
aller im

pact tsunam
is to extrem

ely high im
pact tsunam

is.  See Appendix 11.I.  

Spatial restrictions of channel use to recreational and com
m

ercial fisheries 

The U.S. Coast Guard typically requires exclusion zones of up to 500 m
eters surrounding LNG tankers 

transiting and w
hile at dock for safety and national security purposes.  O

DFW
, the Pacific Fisheries 

M
anagem

ent Council, and O
regon Dungeness Crab Com

m
ission have pointed out the access and 

econom
ic conflicts this practice w

ould create w
ith all other users, including the shellfish 

(crabbing/clam
m

ing) and finfish (rockfish, salm
on, and steelhead) fisheries in Coos Bay. Security 

requirem
ents alone w

ould affect the contribution of fisheries to the econom
ics of Coos County and 

Southw
est O

regon and affect the econom
ic im

pact of recreational opportunities and the local 
businesses that depend on them

. 

  56 13-Year Cascadia Study Com
plete – And Earthquake Risk Loom

s Large; 
http://oregonstate.edu/ua/ncs/archives/2012/jul/13-year-cascadia-study-com

plete-%
E2%

80%
93-and-earthquake-

risk-loom
s-large Study Link: Turbidite Event History—

M
ethods and Im

plications for Holocene Paleoseism
icity of 

the Cascadia Subduction Zone - By Chris Goldfinger, C. Hans Nelson, Ann E. M
orey, Joel E. Johnson, Jason R. Patton, 

Eugene Karabanov, Julia Gutiérrez-Pastor, Andrew
 T. Eriksson, Eulàlia Gràcia, Gita Dunhill, Randolph J. Enkin, 

Audrey Dallim
ore, and Tracy Vallier - http://pubs.usgs.gov/pp/pp1661f/   
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W
ildfire risk 

O
regon faces great w

ildfire risk.  The proposed activity could substantially increase w
ildfire risk from

 
hum

an and equipm
ent activity in heavily tim

bered areas during PCGP pipeline construction and 
operation.  The m

ajority of the pipeline route is forested and vulnerable to w
ildfire.  Pipeline 

construction w
ould occur prim

arily during “fire season.”  Pipeline construction em
ploys the use of feller-

bunchers, chainsaw
s, bulldozers, track-hoes, rock saw

s, and other heavy equipm
ent, as w

ell as blasting.  
Pipeline rupture and explosion during operation is a risk.  Areas of the project have extensive soil and 
seism

ic characteristics present. Evidence of num
erous areas at risk of soil liquefaction and lateral 

spreading, and extensive landslide-prone conditions have already been identified across the 229-m
ile 

route. The Pipeline and Hazardous M
aterials Safety Adm

inistration (PHM
SA) reported an increasing 

num
ber of ruptures and explosions nationw

ide due to particularly w
eather-related landslides. PHM

SA 
also issued tw

o sets of protocols calling for renew
ed efforts to site, engineer, build, and m

onitor gas 
pipelines. 57  Landslides can be found along the pipeline route. 

Flight Hazards 

The proposed project w
ould be situated less than 1.1 m

iles from
 the Southw

est O
regon Regional Airport 

located in North Bend.  The Federal Aviation Adm
inistration (FAA) issued four notices of presum

ed 
hazard for the tw

o LNG tanks at the term
inal and the tw

o tow
ers at the south dune pow

er plant.  These 
LNG infrastructure facilities violate the FAA O

bstruction Standard.  This geographical area is regularly 
consum

ed naturally by fog and visual im
pairm

ent is regularly com
prom

ised im
posing a potential air to 

surface collision and explosion hazard to the residents of Coos Bay and North Bend.  FAA has issued 13 
Notices of Presum

ed Hazard regarding the proxim
ity of the local airport and flight paths to proposed 

LNG tanks. 

Cum
ulative Effects  

Cum
ulative adverse coastal effects have been defined as the effects of an activity w

hen added to the 
baseline of other past, present, and future activities in the area of, and adjacent to, the coastal zone. 
Thus, an analysis of cum

ulative effects considers the adverse coastal effects of a project w
hen added to 

the tem
porary or perm

anent effects associated w
ith other activities that already are likely to occur.  

DLCD notes that there are m
any unm

itigable im
pacts that the proposed activity w

ould have on public 
health, safety, clean air, clean w

ater, healthy forests, the local econom
y, and a stable clim

ate. 

Channel M
odification 

DLCD considers cum
ulative effects from

 additional large-scale projects in Coos Bay as part of this federal 
consistency review

. This is particularly im
portant related to a proposed Channel M

odification project by 
the Port of Coos Bay.  The JCEP term

inal w
ill dredge a com

bined total of 5.7 m
illion cubic yards (CY) from

 
North Spit and Coos Bay in order to create the slip for ships to load LNG and navigate along the Coos Bay 

57 PHM
SA, “Pipeline Safety: Potential for Dam

age to Pipeline Facilities Caused by Earth M
ovem

ent and O
ther 

Geologic Hazards,” Federal Register, 5/2/2019. 
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channel to the ocean.  The Port of Coos Bay has also proposed a navigation channel m
odification project 

that w
ill also highly benefit the JCEP project. 58  DLCD recognizes that the Port of Coos Bay channel 

m
odification project w

ill convey benefit to the JCEP project both in term
s of financial savings and 

through increased transport efficiency.  Accordingly, it is im
portant to consider the im

pacts of the 
USACE Port of Coos Bay Channel M

odification Project, because they are connected, sim
ilar, and 

cum
ulative actions.  To not consider the com

bined im
pacts of the Port’s channel m

odification project 
and the JCEP project w

ill effectively underestim
ate the biological and econom

ic im
pacts to the state’s 

fish and w
ildlife habitat resources in the Coos Bay estuary, due to these connected, sim

ilar, and 
cum

ulative actions. 

Channel M
odification Im

pacts include deepening and w
idening of the existing Coos Bay navigational 

channel to 37’ deep and 300’w
ide, expansion of the Coos Bay navigational channel to 45’ deep and 450’ 

w
ide from

 the channel entrance to River M
ile 8.2, and alteration of the hydrodynam

ic characteristics of 
the Coos Bay estuarine tidal basin in response to deepening and w

idening.  Alterations of hydrodynam
ic 

characteristics include physical changes in the intrusion of m
arine w

aters, coupled w
ith alteration of the 

salinity regim
e, conductivity, exchange volum

e, tidal prism
, tidal currents, and other param

eters, shifts 
in the location, configuration, and spatial extent of m

arine dom
inated, estuarine, and freshw

ater-tidal 
habitats, changes in the com

position of ecological com
m

unities that reside w
ithin the w

ater colum
n, 

m
arine-dom

inated, estuarine, and freshw
ater-tidal habitats, and changes in the location and potential 

for rearing of juvenile fish. 

Additional im
pacts from

 this related project include im
pacts to the ocean floor outside the m

outh of 
Coos Bay w

here a large quantity of dredged m
aterial (estim

ated at 18-25 m
illion CY) w

ill be deposited at 
an ocean disposal site, or m

ultiple sites, deposition of dredged m
aterials on the ocean floor w

ill alter the 
physical characteristics of the benthic habitat due to both the substantial m

odification of the bottom
 

topography and the anticipated characteristics of the dredged m
aterial (e.g. estim

ated 8.5 m
illion CY of 

sandstone and siltstone debris), deposition of dredged m
aterials on the ocean floor w

ill im
pact the 

benthic com
m

unities of resident m
arine fish and invertebrates, as w

ell as transient species of concern 
including green sturgeon (Acipenser m

edirostris), dredged m
aterials transported aw

ay from
 the 

deposition sites have the potential to negatively affect im
portant nearby rocky reef habitats, disposal of 

dredged m
aterials m

ay occur in areas of heavy Dungeness crab com
m

ercial fishing activity, potentially 
interfering w

ith crab habitat and fishing vessels; and excessive m
ounding of sedim

ents can alter the 
w

ave clim
ate, creating enhanced risk to com

m
ercial fishing vessels that navigate nearshore w

aters 
during storm

y conditions. 

Clim
ate Change 

O
regon adopted em

issions reduction goals to help address clim
ate change w

ith strong leadership and 
action.  According to analysis provided by advocacy organization O

il Change International, by 2050, 
w

hen O
regon is com

m
itted to have reduced em

issions to 75 percent below
 1990 levels, JCEP’s in-state 

em
issions w

ould am
ount to 16 percent of the total w

ithout providing a single kilow
att hour of energy to 

58 US Arm
y Corps of Engineers – USACE Environm

ental Im
pact Statem

ent, see Federal Register 82 FR 39417 
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any individual, fam
ily, business, or other consum

er in O
regon. 59 M

odelling efforts have show
n that the 

total lifecycle carbon and m
ethane em

issions of JCEP are predicted to be over 36.8 m
illion m

etric tons 
(M

M
T), the equivalent of 7.9 m

illion passenger vehicles.  This is 15.4 tim
es the 2016 em

issions of the 
Boardm

an coal-fired pow
er plant that O

regon set to retire in 2020.  Its total in-state annual em
issions 

are predicted to be over 2.2 M
M

T, w
hich w

ould m
ake it the largest single source of clim

ate pollution in 
the state.   

The O
regon Ocean Acidification and Hypoxia (O

AH) Action Plan produced recom
m

endations and 
guidance for the state to slow

 O
AH im

pacts and adapt to the changes w
e are already seeing in that 

arena.  In addition to their goal of developing effective and efficient w
ays to reduce excess CO

2  and O
AH 

stressors, they prioritized research actions to include developing strategies to restore, protect, and 
sustain nursery habitat for valuable shellfish, subm

erged aquatic vegetation and native shellfish.  They 
also prioritized O

regon’s w
ater quality, life history stages of O

AH vulnerable m
arine species, and 

econom
ic resilience in coastal com

m
unities and m

arine industries. 

EN
FO

R
CEA

B
LE PO

LICIES A
N

A
LYSIS 

O
regon exerts control over private and public land and w

aters uses and natural resources in its coastal 
zone including through certain state policies that OCM

 has approved as enforceable policies of the 
O

CM
P.  16 USC § 1453(6a); 15 CFR § 930.11(h).  O

CM
P identified the enforceable polices applicable to 

the proposed activity.  Appendix 5.A; 15 CFR § 930.56.  The Joint Coastal Zone M
anagem

ent Act 
Certifications states, “DLCD staff and Applicant’s representatives have consulted to review

 the Project 
and identify applicable enforceable policies and the relevant state authorities listed in the O

CM
P.”  

Consistency Certifications at 5.  Tables 1, 2, and 3 of the Joint Coastal Zone M
anagem

ent Act 
Certifications address consistency w

ith the applicable enforceable polices of the O
CM

P.  Pursuant to 15 
CFR § 930.63(b), O

CM
P now

 describes how
 the proposed activity is inconsistent w

ith specific 
enforceable policies. 

O
verview

 of Inconsistent Policies 
O

n the basis of the current record, the JCEP has not established that the project is consistent w
ith the 

follow
ing enforceable policies and underlying standards w

ithin them
: 

Enforceable Policy 
M

echanism
 for Inconsistency 

Goal 6 - Air, W
ater, and Land Resources 

Perm
it Application Denied 

O
RS chapter 196 - Rem

oval-Fill 
Perm

it Application W
ithdraw

n 
O

RS chapter 274 - Subm
ersible and Subm

erged Lands 
Authorization Applications W

ithdraw
n 

O
RS chapter 468B - W

ater Q
uality 

Perm
it Application Denied 

O
RS chapter 469 - Energy; Conservation Program

s; 
Energy Facilities Public Health and Safety 

Insufficient Inform
ation to Establish 

Consistency 

59 O
il Change International, “Jordan Cove LNG and Pacific Connector Pipeline Greenhous Gas Em

issions Briefing,” 
http://priceofoil.org/content/uploads/2018/01/JCEP_GHG_Final-Screen.pdf. 
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O
RS chapter 496 - W

ildlife Adm
inistration 

Insufficient Inform
ation to Establish 

Consistency 
O

RS chapter 509 - General Protective Regulations (Fish 
Passage) 

Insufficient Inform
ation to Establish 

Consistency 

D
etailed Enforceable Policy Analysis  

DLCD, as a state agency, is required to take actions that are authorized by law
s w

ith respect to program
s 

affecting land use in com
pliance w

ith the goals.  O
RS 197.180(1)(a).  A DEQ

 certification of w
ater quality 

standards for a federal perm
it and license is an exam

ple of a program
 affecting land use.  O

AR 340-018-
0030(5)(g).  Goal 2 requires inter alia an adequate factual base for decisions.  O

AR 660-035-0050(4) 
provides that for evidence supporting consistency for federal license or perm

it activities that require 
state perm

its or authorizations, “the issued perm
it or authorization is the only acceptable evidence 

dem
onstrating consistency w

ith the enforceable policies that the perm
it or authorization covers.”  Thus, 

as a basis for a consistency determ
ination, JCEP is required to provide DLCD the issued perm

it or 
authorization. 

The JCEP consistency certifications relies on “[p]ertinent perm
its, perm

it applications, and other agency 
docum

entations” provided in exhibits.  Exam
ples are Exhibit E - DSL Rem

oval-Fill Application; Exhibit F - 
DSL Proprietary Authorizations, and Exhibit G - DEQ

 401 W
ater Q

uality Certification Package.  O
n 

January 23, 2020, JCEP notified DSL that it w
as w

ithdraw
ing its Exhibit E rem

oval fill application 60697-
RF from

 further consideration.  O
n January 24, 2020, JCEP w

ithdrew
 its applications for tw

elve 
proprietary easem

ents.  O
n M

ay 6, 2019, DEQ
 denied JCEP’s request for 401 w

ater quality certification 
w

ithout prejudice; to date JCEP has not subm
itted a new

 w
ater quality certification.  

W
here a copy of a state application is provided to establish com

pliance w
ith an enforceable policy and 

that application has either been denied or w
ithdraw

n, the consistency certification does not provide 
substantial evidence of com

pliance w
ith an enforceable policy.  Additionally, w

here the w
ithdraw

n 
m

aterials are provided as necessary data and inform
ation pursuant to 15 CFR § 930.58(a)(2), the 

application provides insufficient inform
ation necessary for DLCD to determ

ine consistency.  15 CFR § 
930.63(c).   DLCD objects to the consistency certification due to both insufficient inform

ation and a 
lack of issued state perm

its tied to enforceable policies of the O
CM

P.  

O
R

S chapter 196 - R
em

oval-Fill 

The Departm
ent of State Lands (DSL) is responsible for regulating rem

oval and fill in w
aters of the state, 

w
hich are defined as “all natural w

aterw
ays, tidal and nontidal bays, interm

ittent stream
s, constantly 

flow
ing stream

s, lakes, w
etlands” and includes other bodies of w

ater in O
regon.  O

RS 196.800(15).  State 
law

, O
RS 196.800 to 196.990, governs the rem

oval-fill regulatory program
. 

JCEP certifies that the proposed activity com
plies w

ith O
RS chapter 196 – Rem

oval-Fill, an enforceable 
policy of the OCM

P.  In order to com
ply w

ith this enforceable policy, an applicant m
ust dem

onstrate 
that the project described in the application:  

E
x. 105

                                                p. 39



3
5

“(a) Is consistent w
ith the protection, conservation and best use of the w

ater resources of this 
state as specified in ORS 196.600 to 196.921; and 

“(b) W
ould not unreasonably interfere w

ith the param
ount policy of this state to preserve the 

use of its w
aters for navigation, fishing and public recreation.”  O

RS 196.825(1). 

There is a set of factors that DSL m
ust consider in m

aking these findings.  ORS 196.825(3).  These factors 
include inter alia the public need for the proposed fill or rem

oval, the availability of alternatives to the 
project for w

hich the fill or rem
oval is proposed, w

hether the proposed fill or rem
oval conform

s to 
sound policies of conservation and w

ould not interfere w
ith public health and safety, w

hether the 
proposed fill or rem

oval is in conform
ance w

ith existing public uses of the w
aters and w

ith uses 
designated for adjacent land in an acknow

ledged com
prehensive plan and land use regulations, w

hether 
the proposed fill or rem

oval is com
patible w

ith the acknow
ledged com

prehensive plan and land use 
regulations for the area w

here the proposed fill or rem
oval is to take place or can be conditioned on a 

future local approval to m
eet this criterion, w

hether the proposed fill or rem
oval is for stream

bank 
protection, and w

hether the applicant has provided all practicable m
itigation to reduce the adverse 

effects of the proposed fill or rem
oval.  

The JCEP consistency certification relies on “[p]ertinent perm
its, perm

it applications, and other agency 
docum

entations” provided in exhibits.  W
here a copy of an application is provided to establish 

com
pliance w

ith an enforceable policy and that application has either been denied or w
ithdraw

n, the 
consistency certification has not established com

pliance w
ith an enforceable policy. 

O
n Novem

ber 3, 2017, a rem
oval-fill perm

it application w
as filed w

ith the DSL.  JCEP provided DLCD that 
application (60697-RF) as part of its consistency certification as Exhibit E.  See Appendix 7.A and 7.B.  A 
revised application w

as resubm
itted on April 30, 2018.  The resubm

ittal deadline w
as extended to M

ay 
18, 2018.  The revised application w

as resubm
itted on M

ay 10, 2018.  One June 4, 2018, JCEP requested 
that DSL suspend review

 and change the application status to “aw
aiting revision.”  O

n August 24, 2018, 
JCEP requested that the “aw

aiting revision” status continue and that a new
 resubm

ittal deadline be 
extended to Novem

ber 30, 2018.  O
n Novem

ber 7, 2018, JCEP subm
itted another revised rem

oval-fill 
application.  DSL deem

ed the application com
plete and opened the public com

m
ent period on 

Decem
ber 6, 2018.  Public com

m
ent rem

ained open until February 3, 2019.  DSL held five public 
hearings around the state during the public com

m
ent period and DSL received m

ore than 49, 000 
com

m
ents during that tim

e.  The rem
oval-fill perm

it application decision w
as due on M

arch 5, 2019. 

Due to the volum
e of public com

m
ents, DSL requested m

ore inform
ation on April 10, 2019 (see 

Appendix 7.G) and an extension to Septem
ber 20, 2019 and JCEP agreed.  DSL com

pleted review
 of 

public com
m

ents and sent the Public Review
 issues and request for additional inform

ation letter to JCEP 
on April 10, 2019.  Appendix 7.C.  JCEP subm

itted a response to this letter on M
ay 9, 2019.  O

n July 10, 
2019, DSL m

et w
ith JCEP to review

 that response.  O
n Septem

ber 4, 2019, DSL received JCEP’s response 
to public com

m
ents.  DSL received an additional partial response on O

ctober 20, 2019.  O
n Septem

ber 
13, 2019, JCEP requested an extension to January 31, 2020 and DSL agreed.  On Novem

ber 12, 2019, DSL 
provided a letter to JCEP outlining the rem

aining issues to resolve public com
m

ents.  O
n Novem

ber 14, 
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2019, DSL m
et w

ith JCEP to discuss that letter.  O
n Decem

ber 5, 2019, JCEP subm
itted a response to 

DSL’s Novem
ber 12, 2019 letter.  O

n Decem
ber 12, 2019, DSL and JCEP m

et again to discuss the 
rem

aining issues, and DSL provided a subsequent letter to JCEP to request inform
ation and actions 

needed to address outstanding issues, w
ith a deadline of January 2, 2020.  

JCEP sent an em
ail on January 3, 2020 to DSL w

ith updated im
pact tables and figures but did not 

adequately address all outstanding issues.  Additionally, on Decem
ber 18, 2019, DSL received an em

ail 
and letter from

 JCEP that did not satisfactorily answ
er outstanding questions from

 DSL.  This letter also 
contained incorrect assum

ptions about agreem
ents betw

een partner agencies regarding a m
itigation 

plan that DSL had not yet received.  O
n January 15, 2020, DSL received an extensive and specific 18-page 

letter from
 O

DFW
 that outlined several outstanding issues.  ODFW

 stated that “at this tim
e, it is difficult 

for ODFW
 to provide an updated com

prehensive review
 w

hen the m
ost current inform

ation has only 
been provided in a piece-m

eal fashion,” contrary to JCEP’s Decem
ber 18, 2019 com

m
unication 

statem
ent that state agencies w

ere in agreem
ent on these issues.  ODFW

’s letter identifies issues that 
have not been resolved.  See Appendix 8.I. 

O
n January 16, 2020, JCEP requested an additional extension to M

arch 31, 2020.  DSL denied the 
extension request on January 21, 2020 due to JCEP’s inability to provide tim

ely and sufficient 
inform

ation to address all outstanding questions and issues.  See Appendix 7.D.  DSL had not yet 
received requested critical inform

ation regarding the eelgrass Com
pensatory W

etland M
itigation plan, 

the Kentuck Com
pensatory W

etland M
itigation issues raised by O

DFW
, the analysis of tem

porary 
im

pacts to w
etlands and w

aters, the stream
 m

itigation to resolve ODFW
’s com

m
ents, and the 

protection instrum
ents and bonding for the m

itigation sites, am
ong other issues.  JCEP notified DSL on 

January 23, 2020 that it w
as w

ithdraw
ing its rem

oval fill application 60697-RF from
 further 

consideration by DSL.  See Appendix 7.E.  A detailed tim
eline of the rem

oval-fill process is provided in 
Appendix 7.G. 

Because there is no longer an application pending for a perm
it required to conduct rem

oval-fill activities 
necessary to construct and operate the project, there is no longer a record on w

hich to base a 
consistency determ

ination.  DLCD therefore cannot concur that the project is consistent w
ith the 

State’s rem
oval-fill enforceable policy due to a lack of sufficient inform

ation.  DLCD also objects that 
under O

AR 660-035-0050(4), “the issued perm
it or authorization is the only acceptable evidence 

dem
onstrating consistency w

ith the enforceable policies that the perm
it or authorization covers.”  

JCEP has not m
et the requirem

ent to provide DLCD a DSL issued rem
oval fill perm

it. 

Even if JCEP had not w
ithdraw

n its rem
oval-fill application, the inform

ation that JCEP has provided as 
part of its application w

as not sufficient to dem
onstrate consistency w

ith the state’s rem
oval-fill 

enforceable policy.  Am
ong the factors that DSL m

ust consider is w
hether the proposed fill or rem

oval 
conform

s to sound policies of conservation and w
ould not interfere w

ith public health and safety, and 
w

hether the applicant has provided all practicable m
itigation to reduce the adverse effects of the 

proposed fill or rem
oval.  ORS 196.825(3)(e), (i).  O

DFW
’s January 15, 2020, letter to DSL indicates that 
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the applicant has not provided all practicable m
itigation to reduce adverse im

pacts. 60  W
ithout this 

m
itigation, the proposed rem

oval fill has not established that it conform
s to sound policies of 

conservation and w
ould not interfere w

ith public health and safety.  This in turn m
eans that there is 

insufficient evidence to conclude that the project is consistent w
ith the protection, conservation and 

best use of the w
ater resources of this state as specified in O

RS 196.600 to 196.921. 

O
R

S chapter 274 - Subm
ersible and Subm

erged Lands 

The people of O
regon are the ow

ners of the subm
erged and subm

ersible land (“beds and banks”) 
underlying all navigable and tidally influenced w

aterw
ays.  In m

ost cases, this ow
nership extends to the 

line of ordinary high w
ater or high tide, but ow

nership can be m
ixed, even along the sam

e w
aterw

ay.  
DSL is responsible for m

anagem
ent of publicly ow

ned subm
erged and subm

ersible land.  The public has 
rights to use the beds and banks of navigable w

aterw
ays for any legal activity, such as boating, fishing 

and sw
im

m
ing, including pulling your canoe or kayak onto the bank.  Structures and facilities on these 

60 O
DFW

, a netw
orked agency under the O

CM
P, expressed concerns related to eelgrass m

itigation plans at both the 
local and state level.  See appendices 8.A, 8.E, 8.H.  Regarding JCEP’s application for a state rem

oval-fill perm
it, O

DFW
 

outlines their concerns as: 
•Several potential problem

atic issues associated w
ith the proposed JCEP eelgrass m

itigation plan that 
have not been fully considered and addressed by the applicant. 
•Concern that the excavated JCEP m

itigation basin m
ay refill w

ith sedim
ent, and that the rate of 

sedim
entation m

ay not be conducive to survival, grow
th, and propagation of the planted eelgrass plants.  

•Planned m
itigation activities should follow

 state established in-kind, in-proxim
ity standards and require 

long-term
 m

onitoring and rem
edial replanting of eelgrass as needed to com

pensate for losses that m
ay 

occur over the entire lifespan of the Project. 
•The applicant does not dem

onstrate that serious consideration has been given to avoidance of im
pacts 

to eelgrass beds.  In a Decem
ber 11, 2019 m

eeting w
ith DSL, O

DFW
, and USACE, the applicant review

ed a 
draft alternatives analysis that considered alternative sites for eelgrass transplant.  O

DFW
 has raised 

additional alternatives to the applicant since that m
eeting.  How

ever, a m
ore thorough alternatives 

analysis has not been provided nor has the Com
pensatory W

etland M
itigation Plan been updated to 

include the Decem
ber 2019 analysis.  O

DFW
 recom

m
ended a m

ore detailed analysis of eelgrass m
itigation 

sites that characterize the location, species com
position, and abundance of the eelgrass and other 

subm
erged aquatic vegetation at the alternative sites and provide a m

ore detailed rationale for rejection 
of the alternative sites and acceptance of the proposed site.  O

DFW
 determ

ined the existing JCEP 
M

itigation Plan is incom
plete because it does not provide a full description of the steps that w

ere taken to 
avoid adverse im

pacts to existing eelgrass beds in Coos Bay. 
•O

DFW
 recom

m
ends the eelgrass m

itigation strategies be re-evaluated to favor avoidance. 
•O

DFW
 has identified several issues regarding eelgrass im

pacts and m
itigation raised by the proposed 

JCEP, including characterization of perm
anent and transitory im

pacts to existing eelgrass, and 
shortcom

ings inherent in the proposed Eelgrass M
itigation Plan.  

•The rationale provided by JCEP for designation of only a portion of the tidal elevation range as “optim
al” 

for eelgrass at the proposed m
itigation site is not clear. 

•The JCEP includes excavation of about 0.04 m
illion cubic yards of the shoal m

aterial to create a shallow
 

circular tidal basin that w
ill retain estuarine w

ater and serve as the prim
ary site for eelgrass m

itigation 
activities.  Concern has been repeatedly raised about the likelihood for poor w

ater quality conditions, 
including low

 dissolved oxygen concentrations and elevated tem
perature, and trapping of decaying drift 

algae and other organic m
aterials w

ithin the shallow
 excavated basin. JCEP does not provide any technical 

analysis nor rationale for the shape of the shallow
 excavated tidal basin, nor any explanation about the 

tim
e fram

e that is expected for the new
ly excavated basin to re-fill w

ith sedim
ents. 
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state-ow
ned lands require an authorization from

 DSL.  O
RS chapter 274 governs subm

erged and 
subm

ersible lands.  JCEP certifies that the proposed activity com
plies w

ith O
RS chapter 274 – 

Subm
ersible and Subm

erged Lands, an enforceable policy of the O
CM

P.   

O
RS chapter 274 provides substantive standards through identification for w

hen a lease, license, perm
it, 

or other authorization is required.  The statutes also define conditions and provides enforceable 
m

echanism
s for im

plem
entation of the substantive provisions.  These policies are rendered enforceable 

by the leases or licenses required in O
RS 274.040, 274.530, and 274.885; by the perm

its in O
RS 274.735 

and 274.825 and by general authorizations in ORS 274.043, 274.525, and 274.895 w
here leases are not 

required; and by prohibited actions in O
RS 274.610, 274.710, 274.820, and O

regon Law
s 2010, chapter 

11, sections 1 and 2.  Enforcem
ent im

plem
entation includes the opportunity for judicial review

 under 
O

RS 274.412, cancellations under O
RS 274.850, and indem

nity requirem
ents under O

RS 274.560 and 
274.800. 

The JCEP consistency certification relies on “[p]ertinent perm
its, perm

it applications, and other agency 
docum

entations” provided in exhibits.  M
ultiple proprietary authorizations are required in the coastal 

zone to dem
onstrate consistency w

ith OCM
P enforceable policies.  Prior to w

ithdraw
al, the applicant did 

not have a com
plete application portfolio subm

itted to DSL for review
.  JCEP provided DLCD proprietary 

applications as part of its consistency certification as Exhibit F.  JCEP notified DSL on January 24, 2020 
that it w

as w
ithdraw

ing its proprietary authorization applications from
 further consideration by DSL.  

See Appendix 7.F.  W
here a copy of an application is provided to establish com

pliance w
ith an 

enforceable policy and that application has been w
ithdraw

n, the consistency certification has not 
established consistency w

ith the associated enforceable policy. 

O
R

S chapter 468B
 – W

ater Q
uality 

JCEP certifies that the proposed activity com
plies w

ith O
RS chapter 468B – W

ater Q
uality, an 

enforceable policy of the OCM
P.  O

RS chapter 468B provides for the conservation of the w
aters of the 

state, appropriate reuse of w
ater and w

astes; protection, m
aintenance, and im

provem
ent of the quality 

of the w
aters of the state for public w

ater supplies, for the propagation of w
ildlife, fish and aquatic life 

and for dom
estic , agricultural, industrial, m

unicipal, recreational and other legitim
ate beneficial uses; 

that no w
aste be discharged into any w

aters of this state w
ithout first receiving the necessary treatm

ent 
or other corrective action to protect the legitim

ate beneficial uses of such w
aters; and the prevention, 

abatem
ent and control of new

 or existing w
ater pollution.  ORS 468B. 015.  This enforceable policy 

further provides for the prevention and abatem
ent of pollution by “requiring the use of all available and 

reasonable m
ethods necessary to achieve the purposes of O

RS 468B.015 [providing policy] and to 
conform

 to the standards of w
ater quality and purity established under O

RS 468B.048 [providing rules 
for standards of quality and purity].”  O

RS 468B.025. 

O
RS chapter 468B – W

ater Q
uality requires that w

ithout holding a perm
it from

 DEQ
 that specifies 

applicable effluent lim
itations, an entity m

ay not: 

“(a) Discharge any w
astes into the w

aters of the state from
 any industrial or com

m
ercial 

establishm
ent or activity or any disposal system

. 
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“(b) Construct, install, m
odify or operate any disposal system

 or part thereof or any extension or 
addition thereto. 

“(c) Increase in volum
e or strength any w

astes in excess of the perm
issive discharges specified 

under an existing perm
it. 

“(d) Construct, install, operate or conduct any industrial, com
m

ercial, confined anim
al feeding 

operation or other establishm
ent or activity or any extension or m

odification thereof or addition 
thereto, the operation or conduct of w

hich w
ould cause an increase in the discharge of w

astes 
into the w

aters of the state or w
hich w

ould otherw
ise alter the physical, chem

ical or biological 
properties of any w

aters of the state in any m
anner not already law

fully authorized. 

“(e) Construct or use any new
 outlet for the discharge of any w

astes into the w
aters of the 

state.”  O
RS 468B.050(1). 

The JCEP consistency certification relies on “[p]ertinent perm
its, perm

it applications, and other agency 
docum

entations” provided in exhibits.  W
here a copy of an application is provided to establish 

com
pliance w

ith an enforceable policy and that application has been denied and not resubm
itted, the 

consistency certification has not established com
pliance w

ith an enforceable policy. 

O
n M

ay 22, 2018, USACE issued a public notice of a com
plete application from

 JCEP w
hich com

m
enced 

DEQ
’s w

ater quality certification review
 pursuant to section 401 of the Clean W

ater Act.  JCEP provided 
DLCD that application as part of its consistency certification as Exhibit G.  DEQ

 m
ade its w

ater quality 
certification decision on M

ay 6, 2019, denying JCEP’s request for 401 w
ater quality certification w

ithout 
prejudice, affording JCEP the opportunity to resubm

it an application for 401 w
ater quality certification 

w
ith DEQ

.  See Appendices 6.D and 6.E.  JCEP has to date not subm
itted a new

 401 w
ater quality 

certification application to DEQ
 and the current record before DLCD is a denial of 401 w

ater quality 
certification. 61  See Appendices 6.D and 6.E.  

Sum
m

ary of DEQ
 Findings: 

•
JCEP did not provide evidence that it w

ould use the best controls for preventing dredged 
m

aterials from
 entering the w

aterw
ays, m

inim
izing turbidity, and pollution, and keeping 

inorganic and organic m
aterials out of public w

aters. 

•
JCEP did not dem

onstrate that it w
ould use the best m

ethods to prevent w
aste m

aterials from
 

construction of the pipeline, access roads, and w
ater crossings from

 entering public w
aters or 

identify and m
itigate landslide risk w

hich w
ould put organic and inorganic m

aterials into w
aters. 

•
Storm

w
ater m

anagem
ent at the LNG term

inal w
ould cause increased turbidity and changes in 

hydrology in w
etlands affecting the resident biological com

m
unities. 

•
Placem

ent of m
arine sedim

ents upland w
ould be in violation of biocriteria, OAR 340-041-0011. 

61 http://elibrary.ferc.gov/idm
w

s/file
list.asp?accession

num
=20191219-5010 
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•
No assurance that the project w

ill not violate the dissolved oxygen w
ater quality standard at 

O
AR 340-041-0016. 

•
There is no assurance that the project w

ill not violate the pH w
ater quality standard at O

AR 340-
041-0021. 

•
JCEP has not dem

onstrated that construction of the pipeline and related activities w
ould avoid 

disturbance of habitat and biological com
m

unities, prevent landslides. 

•
The pipeline and associated w

ork areas and roadw
ays are likely to violate O

regon’s w
ater 

quality standard for tem
perature. 

•
There is no reasonable assurance that the proposed activities w

ould be conducted in a m
anner 

that w
ould not violate the Toxic Substances w

ater quality standard at O
AR 340-041-0033. 

•
JCEP’s proposed activities do not em

ploy the highest and best treatm
ent to control turbid 

discharges and w
ould likely violate the Turbidity w

ater quality standard at O
AR 340-041-0036. 

•
JCEP considered m

ethods to avoid and m
inim

ize w
ater quality im

pacts to tem
perature, 

turbidity, sedim
entation, and biocriteria, DEQ

 found that the project does not m
eet the 

requirem
ents of DEQ

’s antidegradation policy.  

DLCD adopts DEQ
’s description of how

 the proposed activity is inconsistent w
ith the w

ater quality 
certification provisions of the O

CM
P.  (See Appendices 6.D and 6.E). 

In DEQ
’s Evaluation and Findings for 401 W

ater Q
uality Certification, DEQ

 advised: 

“DEQ
 notes that it has not received an application for W

Q
C for issuance of a FERC perm

it or 
license associated w

ith the Project.  DEQ
 did receive inform

ation relevant to JCEP’s applications 
to the Corps for Section 404/10 perm

its on February 6, 2018; M
ay 21, 2018; Novem

ber 21, 
2018; M

arch 19, 2019 and April 30, 2019.  How
ever, to the extent there w

as any am
biguity as to 

the nature of the m
aterials received by DEQ

 on February 6, 2018 (specifically, w
hether that 

subm
ittal constituted a separate request to DEQ

 for W
Q

C for any FERC authorization or w
as a 

supplem
ent to m

aterials for the Corps’ review
) JCEP confirm

ed in correspondence on Decem
ber 

7, 2018, that the February 6, 2018 m
aterials w

ere supplem
ents to its application to the Corps for 

Section 404 and Section 10 perm
its.  Additionally, contrary to JCEP’s assertion in its Decem

ber 7, 
2018, letter to DEQ

 that JCEP had subm
itted to DEQ

 a 401 W
Q

C application on October 22, 
2017, no record supports this assertion.  The only m

aterials DEQ
 received regarding the Project 

in October of 2017 w
ere em

ailed notices from
 the Corps on October 23, 2017 and October 24, 

2017 of the Corps’ receipt of Section 404/10 perm
it application m

aterials from
 JCEP.  As 

described above, the Corps deem
ed that application incom

plete (33 CFR § 325.2(a)). As a result, 
in accordance w

ith DEQ
’s rule (O

AR 340-048-0032(1)) DEQ
 did not receive a 401 W

Q
C 

application from
 JCEP for the Corps’ perm

its until the Corps determ
ined JCEP’s application 

constituted a valid request for certification and issued the Public Notice on M
ay 22, 2018, 

pursuant to Corps regulations.  See 33 CFR § 325.2(b)(1)(ii).  In the event that JCEP resubm
its an 

application to DEQ
 for certification, DEQ

 requests that JCEP expressly state w
hether the 

application is for certification for pending FERC authorizations under the Natural Gas Act as w
ell 

as the pending Corps Section 404/10 perm
its.” (See Appendix 6.E, page 3) 
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DLCD therefore cannot concur that the project is consistent w
ith the State’s w

ater quality certification 
enforceable policy.  DLCD also objects that under O

AR 660-035-0050(4), “the issued perm
it or 

authorization is the only acceptable evidence dem
onstrating consistency w

ith the enforceable policies 
that the perm

it or authorization covers.”  JCEP has not m
et the requirem

ent to provide DLCD a DEQ
 

issued w
ater quality certification. 

O
R

S chapter 496 – W
ildlife 

O
RS 496.012 establishes the state’s w

ildlife m
anagem

ent policy, including m
anaging to prevent serious 

depletion of any indigenous species and to m
aintain all species of fish and w

ildlife at optim
um

 levels for 
future generations. 

O
RS 496.171 to 496.182 authorizes O

DFW
 to develop conservation and recovery plans for w

ildlife 
species listed as state threatened or endangered species, including guidelines that it considers necessary 
to ensure the survival of individual m

em
bers of the species.  These guidelines m

ay include take 
avoidance and protecting resources sites such as spaw

ning beds, nest sites, nesting colonies, or other 
sites critical to the survival of individual m

em
bers of the species.  ORS 496.182(2)(a).  State land 

m
anagem

ent agencies w
ork w

ith O
DFW

 to determ
ine their agency’s role in conservation of endangered 

and threatened species.  ORS 496.172(3).  The “taking” of any listed species is prohibited.  ORS 
498.026(1).  Illegal take is a violation of the w

ildlife law
s, subject to crim

inal prosecution pursuant to 
O

RS 496.992. Thus, the O
regon ESA’s prim

ary authority is related to state agency actions on state-
ow

ned or m
anaged lands; and prohibits killing or obtaining possession or control w

ithout an incidental 
take perm

it.  W
here approval for take is given by USFW

S, then this is taken as a w
aiver under O

regon 
ESA.  O

DFW
 defers to USFW

S take perm
it determ

inations for species that are listed both state and 
federally listed.  O

DFW
 can be m

ore restrictive than the USFW
S in its protection of listed species but 

cannot be less restrictive.  M
oreover, ODFW

 can address the habitat m
itigation needs for listed species 

under the w
ildlife m

anagem
ent policy

 and the Fish and W
ildlife Habitat M

itigation Policy, O
AR chapter 

435, division 415, on both federal and non-federal lands. 62 

JCEP asserts in their federal consistency application that “[t]he ongoing consultation w
ith ODFW

, fish 
passage m

easures, and in-w
ater w

ork tim
ing protocols dem

onstrate that the Project w
ill com

ply w
ith 

the current edition of O
RS Chs. 496, 498, 506, and 509.”  Consistency Certification at Table 2-2. 

O
RS 496.012 provides in full: 

“It is state policy to m
anage w

ildlife to prevent serious depletion of any indigenous species and 
to provide the optim

um
 recreational and aesthetic benefits for present and future generations 

of the citizens of this state.  In furtherance of this policy, the State Fish and W
ildlife Com

m
ission 

62 See California Coastal Com
m

ission v. Granite Rock Co., 480 US 572 (1987); 43 CFR 24.3(a) (“In general the States 
possess broad trustee and police pow

ers over fish and w
ildlife w

ithin their borders, including fish and w
ildlife found 

on Federal lands w
ithin a State.”) 
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shall represent the public interest of the State of O
regon and im

plem
ent the follow

ing coequal 
goals of w

ildlife m
anagem

ent:  

“(1) To m
aintain all species of w

ildlife at optim
um

 levels.  
“(2) To develop and m

anage the lands and w
aters of this state in a m

anner that w
ill 

enhance the production and public enjoym
ent of w

ildlife.  
“(3) To perm

it an orderly and equitable utilization of available w
ildlife.  

“(4) To develop and m
aintain public access to the lands and w

aters of the state and the 
w

ildlife resources thereon.  
“(5) To regulate w

ildlife populations and the public enjoym
ent of w

ildlife in a m
anner that 

is com
patible w

ith prim
ary uses of the lands and w

aters of the state. 
“(6) To provide optim

um
 recreational benefits.  

“(7) To m
ake decisions that affect w

ildlife resources of the state for the benefit of the 
w

ildlife resources and to m
ake decisions that allow

 for the best social, econom
ic and 

recreational utilization of w
ildlife resources by all user groups.” 

 
O

CM
P, in close coordination w

ith netw
orked state agency partner ODFW

, determ
ined that due to the 

follow
ing insufficiencies, JCEP has not established consistency w

ith O
RS 496.012: 

Im
pacts to Category 1 habitats for m

arbled m
urrelet and northern spotted ow

l 

Insufficient com
pensatory m

itigation plans for im
pacts to Category 2 habitat for m

arbled m
urrelet 

and northern spotted ow
l 

Insufficient risk assessm
ent and contingency planning for eelgrass m

itigation 

Insufficient risk assessm
ent and contingency planning for Horizontal Directional Drilling 

Underestim
ated im

pacts to shellfish, benthic com
m

unities, and estuarine habitats associated 
w

ith dredging for the term
inal and navigation channel 

No long-term
 stew

ardship plan (dem
onstration of durability) for the Kentuck m

itigation site 

Net loss of upland habitat im
pacted by the LNG Export Term

inal 

Underestim
ated im

pacts to stream
 and riparian resources, net loss of riparian habitat w

ith 
insufficient plans for large w

oody debris 

Com
pensatory W

etland M
itigation Plan does not address tem

poral loss of w
etland habitats during 

post-construction rehabilitation 

Lack of a habitat m
itigation plan for upland habitat im

pacts in juniper w
oodland, shrub-steppe, 

and oak w
oodland habitats 

Out-of-kind and out-of-proxim
ity m

itigation proposed on USFS and BLM
 lands 

Inappropriate/insufficient plans for ensuring instream
 flow

 is m
aintained for aquatic life during 

hydrostatic testing and dust abatem
ent 

In-w
ater w

ork w
indow

s have not been agreed upon, the applicant has indicated a desire to w
ork 

outside in-w
ater w

ork w
indow

s in som
e areas 

E
x. 105

                                                p. 47



4
3 

DLCD requested that JCEP provide as other inform
ation needed for the consistency review

 “[u]pdated 
categorization of federal and non-federal habitats in the coastal zone and survey/data that supports the 
categorization for the FERC’s preferred alternative in the DEIS for the pipeline route and term

inal.”  
(Appendix 2.B).   JCEP stated that it is w

orking w
ith ODFW

 on categorization, but declined to address the 
Blue Ridge Variation.  JCEP is resisting that route change and claim

s that it w
ould be prem

ature to 
gather and provide inform

ation.  In DLCD’s August 15, 2019 request for inform
ation, DLCD requested 

“the inform
ation supplem

enting the Corps federal perm
it application #NW

P2017-41 that is the basis for 
Corps Supplem

ental Notice dated July 26, 2019.”  (Appendix 5.G).  A key elem
ent of that supplem

ental 
notice is the “Blue Ridge Variation.”  It does not appear that the Corps agrees that it is prem

ature to 
gather essential inform

ation about FERC’s recom
m

ended alternative.  DLCD is allow
ed by federal 

regulations governing the CZM
A consistency review

 to request inform
ation needed for that review

.  15 
CFR § 930.63(c). 

Further, DLCD requested plans for in-w
ater blasting, but JCEP responded that plans w

ould not be 
applicable to the consistency review

 because “[n]o in-w
ater blasting is proposed w

ithin the coastal 
zone.” How

ever, the Joint Coastal Zone M
anagem

ent Act Certifications lists “In-W
ater Blasting Perm

it 
(lim

ited to Pipeline in Coastal Zone)” as state authority the project w
ould require.  Consistency 

Certifications at 7.  Given the geology of the O
regon coast, it is highly unlikely that in-w

ater blasting w
ill 

not be needed.  There is a likelihood that JCEP m
ay reach bedrock anyw

here in the term
inal site area 

and this substrate cannot be dredged w
ithout hard rock drilling and/or blasting.  M

oreover, the coastal 
zone extends som

e 53 m
iles to the east along w

hich the pipeline w
ould be buried.  JCEP’s claim

 in its 
July 31 response to DLCD’s request contradicts inform

ation in the DEIS.  Lithified sedim
entary rock found 

in the Coastal Range has the potential to require blasting to trench for the pipeline.  Table 4.1.2.6-1 
Sum

m
ary of Blasting Potential along the Proposed Pacific Connector Pipeline identifies six stretches 

from
 M

P 0 through M
P 59 w

here blasting potential is categorized as “m
oderate.”  Since the Applicant 

has failed to provide necessary detail and design for their proposed w
ater crossings, it is unreasonable 

to assum
e that there w

ould be no w
ater crossings in those stretches that w

ould be part of sedim
entary 

rock form
ations.  It is clear from

 coordination w
ith ODFW

 that appropriate inform
ation about in-w

ater 
blasting is necessary to ensure com

pliance w
ith enforceable policies of the OCM

P.  Pursuant to 15 CFR § 
930.66(3)(b), any in-w

ater blasting should be subject to supplem
ental coordination. 

The DEIS and FEIS description of proposed activities do not describe how
 the project w

ill avoid serious 
depletion of O

regon’s fish and w
ildlife resources.  Key areas of the project description that are 

insufficient to determ
ine consistency w

ith the w
ildlife policy include, but are not lim

ited to: the LNG 
Export Term

inal im
pacts to the Coos Bay Estuary, dredging im

pacts to estuarine habitats and 
com

m
unities, im

pacts to eelgrass, introduction of non-indigenous species through ballast w
ater 

discharge, disturbance to m
arine m

am
m

als, im
pacts to w

ildlife in freshw
ater w

etlands, uplands, and 
beaches on the North Spit of Coos Bay, im

pacts of the LNG Export Facilities on Snow
y Plover nesting and 

foraging habitat, im
pacts to the Coastal M

arten habitat, habitat loss at the LNG Export Term
inal site, 
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im
pacts from

 the PCGP pipeline to fish and w
ildlife habitat, im

pacts to M
arbled M

urrelet and Northern 
Spotted O

w
l habitat, and in-w

ater blasting and in-w
ater w

ork. 63 

O
DFW

 inform
ed DLCD by letter dated February 4, 2020 that it does not find the current proposals for 

the JCEP/PCGP projects to be consistent w
ith all of the O

CM
P fish and w

ildlife Enforceable Policies.  
O

DFW
 identified the prim

ary issues as incom
plete fish passage plans required by O

RS 509.580 to 
509.910 and O

AR chapter 635, division 412, and inadequate avoidance, m
inim

ization, and m
itigation of 

im
pacts to fish and w

ildlife habitat to ensure consistency w
ith the state W

ildlife Policy, O
RS 496.012 and 

O
AR chapter 635, division 415.  See Appendix 8.J. 

Fish and W
ildlife Habitat M

itigation: 
DLCD finds that the applicant has not sufficiently addressed aquatic and upland im

pacts to fish and 
w

ildlife habitats consistent w
ith the W

ildlife Policy as im
plem

ented through the Fish and W
ildlife Habitat 

M
itigation Policy. 64  Division 415 governs ODFW

’s provision of biological advice and recom
m

endations 
concerning m

itigation for losses of fish and w
ildlife habitat caused by developm

ent actions.  Based on 
standards in the division 415, JCEP seeks concurrence on the appropriate category to apply to land or 
w

ater w
here a developm

ent action is proposed.  The enforceable policy provides that for Habitat 
Category 1, im

pacts to the habitat m
ust be avoided.  If im

pacts cannot be avoided, then the actions do 
not satisfy the W

ildlife Policy.  For Habitat Category 2, im
pacts to the habitat should be avoided and if 

im
pacts cannot be avoided, a high level of m

itigation as specified in rule, is needed.  

In previous versions of the JCEP/PCGP project, the applicant w
as w

orking cooperatively w
ith ODFW

 to 
develop habitat m

itigation plans for the LNG Export Facilities and for the pipeline.  Draft plans included 
habitat categorization for areas of direct im

pact and lists of potential m
itigation options w

ere in 
developm

ent.  O
DFW

 deem
s a m

itigation plan essential to dem
onstrate consistency w

ith the state’s 
w

ildlife enforceable policies.  Since the inception of the JCEP, DLCD has been calling for a com
prehensive 

m
itigation plan that provides for all of the various m

itigation pieces.  The prim
ary purpose of this 

com
prehensive m

itigation plan w
ould be to ensure that all natural resource im

pacts are adequately 
addressed in a seam

less fashion both geographically and jurisdictionally, both to avoid duplication and 
to ensure nothing is overlooked.  To date, a sufficient com

prehensive m
itigation plan has not been 

developed by JCEP.  A com
prehensive m

itigation plan should follow
 the m

itigation hierarchy of avoid, 
m

inim
ize, and m

itigate and include at least the follow
ing com

ponents of m
itigation to address: 

ESA listed species per USFW
S and NFM

S consultation in Section 7 and Section 10 processes, 

M
igratory Bird Treaty Act species including golden and bald eagles, 

M
arine m

am
m

als per the M
arine M

am
m

al Protection Act, 

Fish and w
ildlife habitat loss (on all land ow

nerships) per the ODFW
 Fish and W

ildlife Habitat 
M

itigation Policy, 

63 O
regon Agency Com

m
ents on the DEIS. 

64 O
AR 635-415-0000 through 635-415-0025 
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Fish passage m
itigation, 

In-w
ater blasting im

pacts, 

W
ater quality/quantity m

itigation per DEQ
 401 W

ater Q
uality Perm

itting and through W
RD 

Lim
ited License Approvals, 

W
etland/w

aterw
ay m

itigation per DSL rem
oval fill and US Arm

y Corps of Engineers 404/408 
perm

its, 

USFS, BLM
, BO

R, and USACE m
itigation. 

 
DLCD therefore cannot concur that the project is consistent w

ith the State’s w
ildlife m

anagem
ent 

enforceable policies due to a lack of sufficient inform
ation.   

O
R

S chapter 469 - Energy; Conservation Program
s; Energy Facilities Public H

ealth 
and Safety 

An enforceable policy on state energy provides in part: 

“In the interests of the public health and the w
elfare of the people of this state, it is the declared 

public policy of this state that the siting, construction and operation of energy facilities shall be 
accom

plished in a m
anner consistent w

ith protection of the public health and safety[.]”  ORS 
469.310.   

JCEP proposes to construct a therm
al energy production facility w

ith the capacity to generate m
ore than 

25 M
W

.  As proposed, the generating capacity of the therm
al pow

er plant facility falls w
ithin the 

jurisdiction of the state Energy Facility Siting Council. O
RS 469.300(27); 469.320(1).  Barring final 

engineering w
hich describes how

 the facility w
ill be incapable of generating m

ore than 25 M
W

, or a fully 
executed agreem

ent betw
een the applicant and the state establishing that this is the case, JCEP w

ill 
require approval from

 O
regon’s Energy Facility Siting Council and w

ill be responsible for m
eeting Oregon 

siting standards found in state law
.  In addition to other standards, these include O

regon’s CO
2  

em
issions standards, the provision of a legally enforceable retirem

ent bond for the project, and a 
com

prehensive discussion of, and preparation for, em
ergency situations that could endanger hum

ans 
and the environm

ent from
 construction and operation activities. 

JCEP has w
ithdraw

n its application for approval from
 the Energy Facility Siting Council, 65 but as 

recognized in DLCD’s August 15, 2019 inform
ation request, JCEP has yet to provide “engineering designs 

that dem
onstrate that facility w

ill” be “below
 regulatory thresholds.”

66(Appendix 9.B) 

65 
https://w

w
w

.oregon.gov/energy/facilities-safety/facilities/Docum
ents/JCEP-PCGP/2019-04-12-JCEP-App-

W
ithdraw

al.pdf. 
66 https://w

w
w

.oregon.gov/lcd/O
CM

P/Docum
ents/CZM

A_InfoRequest_JCEP_PCGP_August15.pdf. 
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DLCD therefore cannot concur that the project is not subject to consistency w
ith the State’s energy 

facilities enforceable policies due to a lack of sufficient inform
ation.   

O
R

S chapter 509 – G
eneral Protective R

egulations 
O

regon’s Fish Passage law
, O

RS 509.580 to 509.645, requires upstream
 and dow

nstream
 fish passage.  

O
RS chapter 509 m

andates that “fish passage is required in all w
aters of this state in w

hich native 
m

igratory fish are currently or have historically been present.”  ORS 509.585(1). 

O
n February 22, 2019, JCEP filed fish passage applications w

ith ODFW
 and provided DLCD that 

application (Appendix 8.B) as part of its consistency certification as Exhibit K.  In O
regon’s com

m
ents on 

the FEIS, ODFW
 identifies the incom

plete or m
issing Fish Passage Plans (ORS 509.580 through 509.645; 

O
AR 635-412-0005 through 635-412--0040). ODFW

 has received Fish Passage Plans for the portion of 
the project located in the coastal zone (see Appendices 8.C and 8.D), how

ever O
DFW

 has requested 
additional inform

ation from
 JCEP in order to finalize those approvals.  ODFW

 received sufficient 
inform

ation for the Kentuck and APCO
 m

itigation actions w
ithin the coastal zone.  These actions include 

the East Bay Drive Bridge, Golf Course Lane Culvert, Kentuck Tide Gate, Kentuck Creek Restoration, and 
the APCO

 Bridge. O
DFW

 is w
orking on final fish passage authorizations for these restoration actions.  

DLCD, in close coordination w
ith netw

orked state agency partner ODFW
, determ

ined that JCEP has not 
established consistency w

ith O
RS 509.580 to 509.645 due to the follow

ing insufficiencies for the pipeline 
and road crossings fish passage plans w

ithin the coastal zone: 

Lack of an updated Appendix 3 of the applicant’s fish passage application (Horizontal Directional 
Drill Plans – CZM

A) to understand current drilling strategies, potential im
pacts, and appropriate 

In-W
ater W

ork W
indow

s, and 

Lack of an updated Appendix 6 of the applicant’s fish passage application (Stream
 Crossing Risk 

Assessm
ent - CZM

A) – Stream
 Restoration actions. This inform

ation is critical in the developm
ent 

of site-specific stream
 crossing restoration plans. 

Until this inform
ation is provided and determ

ined to m
eet applicable criteria of enforceable policies, 

DLCD cannot concur that this project is consistent w
ith fish passage statutes. 

In a letter dated February 4, 2020, ODFW
 confirm

ed these findings, stating “O
DFW

 does not find the 
current proposals for the JCEP/PCGP projects to be consistent w

ith all of the O
CM

P fish and w
ildlife 

Enforceable Policies. The prim
ary issues have to do w

ith incom
plete fish passage plans (O

RS 509.580-
509.910 and O

AR chapter 635, division 412), and inadequate avoidance, m
inim

ization, and m
itigation of 

im
pacts to fish and w

ildlife habitat to ensure consistency w
ith the State W

ildlife Policy (O
RS 496.012 and 

O
AR 635-415).” (See Appendix 8.I) 

Statew
ide Planning G

oal 6 - A
ir, W

ater and Land R
esources Q

uality 

JCEP certifies that the proposed activity com
plies w

ith Goal 6, an enforceable policy of the O
CM

P.   Goal 
6, Air, W

ater and Land Resources Q
uality is to “m

aintain and im
prove the quality of the air, w

ater and 
land resources of the state.”  O

AR 660-015-0000(6).  This enforceable policy further provides: “All w
aste 
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and process discharges from
 future developm

ent, w
hen com

bined w
ith such discharges from

 existing 
developm

ents shall not threaten to violate or violate applicable state or federal environm
ental quality 

statutes, rules and standards.” 

Goal 6 requires a determ
ination, supported by substantial evidence, explaining w

hy it is reasonable to 
expect that applicable state and federal environm

ental quality standards can be m
et by the proposed 

activity.  Salem
 Golf Club v. City of Salem

, 28 O
r LUBA 561, 583 (1994).  The JCEP consistency certification 

relies on “[p]ertinent perm
its, perm

it applications, and other agency docum
entations” provided in 

exhibits.  W
here a copy of an application is provided to establish com

pliance w
ith an enforceable policy 

and that application has either been denied or w
ithdraw

n, the consistency certification has not 
established com

pliance w
ith an enforceable policy. 

O
n M

ay 22, 2018, the Corps issued a public notice of a com
plete application from

 JCEP w
hich 

com
m

enced DEQ
’s w

ater quality certification review
 pursuant to Section 401 of the Clean W

ater 
Act.  JCEP provided DLCD that application as part of its consistency certification as Exhibit G.  DEQ

 m
ade 

its w
ater quality certification decision on M

ay 6, 2019, denying JCEP’s request for 401 w
ater quality 

certification w
ithout prejudice; affording JCEP the opportunity to resubm

it an application for 401 w
ater 

quality certification w
ith DEQ

 (see Appendix 6.D).  JCEP has to date not subm
itted a new

 401 w
ater 

quality certification application to DEQ
.  JCEP applied for rem

oval fill on Novem
ber 3, 2017.  JCEP 

provided DLCD that application (60697-RF) as part of its consistency certification as Exhibit E.  JCEP 
notified DSL on January 23, 2020 that it w

as w
ithdraw

ing its rem
oval fill application 60697-RF from

 
further consideration by DSL. 

DLCD therefore cannot concur that the project is consistent w
ith the State’s enforceable policies due 

to a lack of sufficient inform
ation.  DLCD also objects that under O

AR 660-035-0050(4), “the issued 
perm

it or authorization is the only acceptable evidence dem
onstrating consistency w

ith the 
enforceable policies that the perm

it or authorization covers.”  JCEP has not m
et the requirem

ent to 
provide DLCD w

ith issued perm
its and authorizations. 
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A
LTER

N
A

TIVE B
ASIS FO

R
 O

B
JECTIO

N
 

A
lternative B

asis of Insufficient Inform
ation and Identified Inform

ation N
ecessary 

to D
eterm

ine Consistency 
Under the regulations im

plem
enting the CZM

A, a state m
ay object on alternative bases.  A perm

issible 
basis is an objection that the applicant has failed, follow

ing a w
ritten request, to supply inform

ation 
necessary for the state to determ

ine consistency.  DLCD objects under 15 CFR § 930.63(c) because JCEP 
has failed to provide “inform

ation necessary …
 to determ

ine consistency.”
67  As DLCD and other 

agencies have repeatedly observed, JCEP has failed to provide inform
ation regarding w

hat JCEP intends 
to do to m

itigate num
erous im

pacts or w
hether and how

 such m
itigation w

ill w
ork.  DLCD has inform

ed 
JCEP that inform

ation regarding m
itigation of various specific im

pacts is essential to DLCD’s evaluation.  
JCEP has not explained how

 it w
ill m

itigate m
any im

pacts pertinent to the enforceable policies of the 
O

CM
P, therefore DLCD m

ust further object “on the [alternative] grounds of insufficient inform
ation” as 

described under each enforceable policy above.  15 CFR § 930.63(c). 

DLCD further objects on the additional alternative basis that JCEP has not provided inform
ation 

sufficient to determ
ine w

hether less harm
ful alternatives are available.  For exam

ple, DLCD requested 
inform

ation regarding “[a]lternative analysis for size and shape of slip and access channel.”
68  Shallow

er 
or less extensive dredging of the access channel, federal navigation channel, and slip w

ould reduce 
harm

ful im
pacts.  The project m

ay not actually require the level of proposed dredging or the proposed 
slip design; if it does not the im

pacts associated w
ith this activity are inconsistent w

ith enforceable 
policies of the OCM

P. 

ESTAB
LISH

IN
G

 CO
N

SISTEN
CY 

The CZM
A regulations give a State the option, at the tim

e it objects to the consistency certification for a 
proposed project, to describe any alternatives that w

ould perm
it the project to be conducted in a 

m
anner consistent w

ith its m
anagem

ent program
. NOAA’s regulations state: 

 
“The objection m

ay describe alternative m
easures (if they exist) w

hich, if adopted by 
the applicant, m

ay perm
it the proposed activity to be conducted in a m

anner 
consistent w

ith the enforceable policies of the m
anagem

ent program
.”

69 (em
phasis 

added) 
 

In describing alternatives, NO
AA’s regulations provide further guidance: 

 
“If a State agency proposes an alternative(s) in its decision letter, the alternative(s) 
shall be described w

ith sufficient specificity to allow
 the applicant to determ

ine 
w

hether to, in consultation w
ith the State agency: adopt an alternative; abandon the 

project; or file an appeal under subpart H. Application of the specificity requirem
ent 

67 See also 15 CFR § 930.63(a) (“A state agency m
ay assert alternative bases for its objection.”) 

68 DLCD Aug. 15, 2019. 
69 15 CFR § 930.63(b) 
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dem
ands a case specific approach. M

ore com
plicated activities or alternatives 

generally need m
ore inform

ation than less-com
plicated activities or alternatives.”

70 
 JCEP has not proposed alternatives to this project that w

ould enable the project to be fully consistent 
w

ith the O
CM

P.  W
hile the O

CM
P is open to alternatives that w

ould m
ake the project fully consistent 

w
ith the enforceable policies of the O

CM
P, additional analysis w

ould be needed to determ
ine w

hether 
or not alternatives w

ould be sufficient to m
eet enforceable policy standards.  At this tim

e, JCEP’s 
project objectives and our enforceable policies are incom

patible. 
 

The follow
ing table outlines w

hat w
ould be required for the proposed project to becom

e consistent w
ith 

the enforceable policies of the O
CM

P that it is currently inconsistent w
ith. 

 
IN

CO
N

SISTEN
T  

EN
FO

RCEABLE PO
LICIES 

HO
W

 TO
  

BECO
M

E CO
N

SISTEN
T 

Statew
ide Planning Goal 6 

In order to be consistent, JCEP w
ould need to receive an issued 401 W

ater 
Q

uality Certification from
 DEQ

 and Rem
oval/Fill authorization from

 DSL. 
O

RS Chapter 468B - W
ater 

Q
uality 

In order to be consistent, JCEP w
ould need to receive an issued 401 W

ater 
Q

uality Certification from
 DEQ

. 
O

RS Chapter 196 – Rem
oval-Fill  

In order to be consistent, JCEP w
ould require an approve Rem

oval-Fill 
authorization from

 the DSL. 
O

RS Chapter 274 – Proprietary  
In order to be consistent, JCEP w

ould require an approval on all Proprietary 
Authorizations for areas w

ithin O
regon’s coastal zone from

 the DSL 
O

RS Chapter 496 - W
ildlife 

In order to be consistent, JCEP w
ould need to establish avoidance of Habitat 

Category 1 habitat, as identified by O
DFW

.  
O

RS 469 - Energy; Conservation 
Program

s; Energy Facilities 
Public Health and Safety 

In order to be consistent, JCEP has to obtain and EFSC license or provide 
engineering designs that dem

onstrate that facility w
ill be below

 regulatory 
thresholds. 

Supplem
ental Considerations for JCEP and FERC 

DLCD and its netw
orked agency partner ODFW

 believe there m
ay be alternative sites available for 

avoiding im
pacts to eelgrass.  JCEP states “the proposed Eelgrass M

itigation Site w
as selected after an 

updated rigorous evaluation of potential sites” and the evaluation criteria and site evaluations for four 
prospective sites are provided for Haynes Inlet, O

ld Hatchery Site, Jordan Cove, and Eelgrass M
itigation 

Site near Airport. 

O
DFW

 states that 

“The JCEP Project Description states that the Jordan Cove Em
baym

ent site w
as rejected 

because ‘the am
ount of area available for eelgrass m

itigation m
ay not be sufficient to 

satisfy the eelgrass requirem
ents of the JCEP.’  This rationale is unfounded because the 

Jordan Cove Em
baym

ent certainly contains the spatially equivalent 8-10 acres of un-
vegetated sandy shoal habitat that occurs in the low

er intertidal zone at the Eelgrass 
M

itigation Site near the Airport.  Further rationale presented for rejection of the Jordan 
Cove Em

baym
ent site is that the ‘shifting nature of eelgrass colonies w

ithin Jordan Cove 

70 15 CFR § 930.64(d) 
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m
ay m

ake it difficult for a m
itigation site to com

ply w
ith annual perform

ance m
onitoring 

criteria or successfully m
eet eelgrass m

itigation requirem
ents.’  It is not clear, how

ever, 
how

 the shifting nature of eelgrass is likely to differ betw
een the preferred (Eelgrass 

M
itigation Site near Airport) and the rejected (Jordan Cove Em

baym
ent Site) sites because 

historical assessm
ents, hydrodynam

ic evaluation, and stability m
odeling w

as only 
conducted at the preferred Eelgrass M

itigation Site near the Airport, but not at the Jordan 
Cove Em

baym
ent Site.” 

The Jordan Cove Em
baym

ent should receive further evaluation as a potential site to conduct the 
eelgrass m

itigation w
ork.  Further consideration should specifically be given to com

pare and contrast 
the ecological conditions (including existing bathym

etry, hydrodynam
ic conditions, characteristics of 

surface and sub-surface sedim
ents, stability m

odeling, w
ind fetch, exposure to w

ind chop, tidal currents, 
erosion, sedim

ent deposition, light attenuation, habitat use by invertebrates, fishes, and w
aterfow

l), 
land availability, presence of nearby eelgrass, viable design strategy, and current recreational uses 
betw

een the rejected (Jordan Cove Em
baym

ent) and preferred (Eelgrass M
itigation near Airport) sites. 

Additional analysis and inform
ation should be provided regarding the rationale for rejection of the 

Jordan Cove Em
baym

ent as a possible site for the eelgrass m
itigation w

ork. 

Alternative Ideas that DLCD believe should be explored by JCEP and FERC: 

Analysis of how
 a sm

all increm
ental reduction in the overall capacity of the proposed facility as a 

BM
P designed to m

inim
ize the overall adverse im

pacts of the project, including rem
oving the 

“need” for NRIs to fit the proposed LNG Tanker size 

Analysis of pipeline route alternatives that w
ould not im

pact the Coos Estuary or Habitat Category 
1; several viable upland alternative routes w

ere suggested during the FERC scoping process. 71 

Analysis of alternative eelgrass m
itigation sites 

CO
N

CLU
SIO

N
S 

Based on the foregoing, the proposed project has not established consistency w
ith all of the enforceable 

policies and underlying standards of the federally approved O
CM

P and DLCD sum
m

arizes the 
justification for objection below

: 

1.
DLCD objects because JCEP has failed to dem

onstrate consistency w
ith the O

CM
P by failing to 

obtain necessary perm
its and by failing to provide sufficient inform

ation requested by DLCD. 

a.
JCEP fails to dem

onstrate that the project is consistent w
ith enforceable policies under 

the jurisdiction of the O
regon Departm

ent of State Lands (DSL). 

b.
JCEP fails to dem

onstrate that the project is consistent w
ith enforceable policies under 

the jurisdiction of the O
regon Departm

ent of Environm
ental Q

uality (DEQ
). 

71 https://elibrary.ferc.gov/idm
w

s/com
m

on/O
penNat.asp?fileID=14633140 
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c.
JCEP fails to dem

onstrate that the project is consistent w
ith the enforceable policies 

under the jurisdiction of the O
regon Departm

ent of Fish and W
ildlife (O

DFW
). 

2.
DLCD objects because JCEP has failed to dem

onstrate that the proposed project w
ould be 

consistent w
ith enforceable policies contained in a Statew

ide Planning Goal. 

3.
DLCD objects because JCEP has failed to dem

onstrate that the proposed project w
ould be 

consistent w
ith enforceable policies under the jurisdiction of partnering state agencies in 

O
regon’s coastal netw

ork. 

Pursuant to 15 CFR part 930, subpart H, and w
ithin 30 days from

 receipt of this letter, you m
ay request 

that the Secretary of Com
m

erce override this objection.  In order to grant an override request, the 
Secretary m

ust find that the activity is consistent w
ith the objectives or purposes of the Coastal Zone 

M
anagem

ent Act, or is necessary in the interest of national security.  A copy of the request and 
supporting inform

ation m
ust be sent to the Departm

ent of Land Conservation and Developm
ent, w

hich 
adm

inisters the O
regon Coastal M

anagem
ent Program

, and to the federal perm
itting or licensing 

agency. The Secretary of Com
m

erce m
ay collect fees from

 you for adm
inistering and processing your 

request. The Departm
ent of Com

m
erce, FERC and the Portland District of the U.S. Arm

y Corps of 
Engineers are being notified of this decision by copy of this letter. 

 
 

Cc:  
John Peconom

, FERC  
 

 
 

 
M

ary Cam
arata, O

DEQ
 

 
Tyler Krug, USACE 

 
 

 
 

M
ary Bjork, OW

RD 
Jason M

iner, Governor’s O
ffice  

 
 

Sarah Reif, O
DFW

 
 

Annette Liebe, Governor’s O
ffice 

 
 

John Pouley, OPRD/SHPO 
 

Steven Shipsey, DO
J 

 
 

 
 

Bob Lobdell, DSL 
 

Jesse Ratcliffe, DO
J 

 
 

 
 

Jacob Taylor, DSL 
Patty Snow

, DLCD/O
CM

P 
 

 
 

Jill Rolfe, Coos County 
 

Heather W
ade, DLCD/O

CM
P 

 
 

 
Chelsea Schnabel, City of North Bend  

Deanna Caracciolo DLCD/OCM
P  

 
 

Carolyn Johnson, City of Coos Bay  
 

Hui Rodom
sky, DLCD/O

CM
P 

 
 

 
Joshua Shaklee, Douglas County

Sean M
ole, O

DO
E
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A
PPEN

D
ICIES 

1.
CZM

A Application M
aterials 

A.
Project O

verview
 &

 Detailed Tim
eline  

B.
JCEP Federal Consistency Review

 Application &
 Exhibits List – April 12, 2019 

C.
Applicable Enforceable Policies – August 1, 2019 

2.
FERC Docum

entation 
A.

O
regon State Agency Scoping Com

m
ents on FERC’s Notice of Intent to Prepare an 

Environm
ental Im

pact Statem
ent for Docket No. PF 17-4-000 (Jordan Cove Energy 

Project LP and Pacific Connector Gas Pipeline LP) 
B.

State of Oregon Cover Letter &
 O

regon State Agency Com
m

ents on DEIS - July 3, 2019 
C.

JCEP Response to DEIS Com
m

ents – July 22, 2019 
D.

FERC Endangered Species Act, Section 7 Biological O
pinion – July 29, 2019 

E.
State of Oregon Com

m
ents FERC Final Environm

ental Im
pact Statem

ent for JCEP – 
Decem

ber 23, 2019 
F.

O
DFW

 Supplem
ental FEIS Com

m
ents – February 5, 2020 

G.
DEQ

 Supplem
ental FEIS Com

m
ents to FERC – February 10, 2020 

3.
U.S. Arm

y Corps of Engineers Application and Docum
entation 

A.
Joint Perm

it Application Cover Letter - O
ctober 23, 2017 

B.
LNG Term

inal Joint Perm
it Application 

C.
Pacific Connector Pipeline Joint Perm

it Application 
D.

U.S. Arm
y Corps of Engineers Process Explanation Letter &

 Inform
ation Request – 

Novem
ber 3, 2017 

E.
U.S Arm

y Corps of Engineers Environm
ental Data: JCEP Response – Decem

ber 1, 2017 
F.

U.S Arm
y Corps of Engineers Public Notice Extension – July 17, 2018 

4.
Local Land Use Inform

ation 
A.

LCO
G Staff Report: Recom

m
ended Denial – August 13, 2019 

B.
LUBA Appeal: O

SCC vs. JCEP #2016-095 
5.

DLCD Correspondence 
A.

CZM
A Advisory – O

ctober 27, 2017 
B.

JCEP Supplem
ents to CZM

A Application (project m
odifications) – M

ay 6, 2019 
C.

Review
 Initiated Letter – M

ay 13, 2019 
D.

3-M
onth Notification and Inform

ation Request – July 12, 2019 
E.

CZM
A Public Notice – July 23, 2019 

F.
JCEP Response to 3 M

onth Notification &
 Inform

ation Request – July 31, 2019 
G.

Second Inform
ation Request &

 Clarification – August 15, 2019 
H.

CZM
A Inform

ation Response Tables – August 20, 2019 
I.

Second Inform
ation Request Response from

 JCEP – August 23, 2019 
J.

Letter to DO
J on CZM

A Conditioning from
 JCEP – Septem

ber 4, 2019 
K.

Stay Agreem
ent betw

een DLCD and JCEP – October 7, 2019 
L.

Conditioning M
atrix &

 M
em

o, Novem
ber 3, 2019 

M
.

Letter from
 JCEP to DLCD – Decem

ber 20, 2019 
N.

Response Letter to JCEP from
 DLCD - January 10, 2020 letter 

O
.

Clarification Letter to JCEP from
 DLCD - January 29, 2020 letter 
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6.
DEQ

 Correspondence 
A.

JCEP Application for DEQ
 401 W

ater Q
uality Certification – February 6, 2018/ DEQ

 401 
W

ater Q
uality Certification Application Package – February 6, 2018 

B.
401 Technical M

em
orandum

 - February 2, 2018 
C.

NPDES Perm
it M

odification Application - January 31, 2019 
D.

DEQ
 401 W

ater Q
uality Certification Denial – M

ay 6, 2019 
E.

DEQ
 401 Evaluation and Findings Report – M

ary 2019 
7.

DSL Correspondence 
A.

DSL Rem
oval-Fill Application – Part 1 

B.
DSL Rem

oval-Fill Application – Part 2 
C.

O
verview

 of Decision Process and Need for Additional Inform
ation Letter - April 10, 

2019 
D.

DSL Denial of Extension for Rem
oval-Fill Perm

it Review
 – January 21, 2020 

E.
JCEP W

ithdraw
al of Rem

oval-Fill Application – January 23, 2020 
F.

DSL Receipt of W
ithdraw

al Rem
oval-Fill and Proprietary Perm

it Applications – January 
30, 2020 

G.
DSL Rem

oval-Fill JCEP Review
 Tim

eline – January 30, 2020 
H.

DSL Redacted Rem
oval-Fill Perm

it Findings 
8.

O
DFW

 Correspondence 
A.

Com
m

ents to the City of Coos Bay, Com
prehensive Plan Am

endm
ent 187-18-000153: 

Jordan Cove Energy Project Estuary Navigation and Reliability Im
provem

ents - August 
27, 2019 

B.
Kentuck and APCO

 Fish passage Plan Subm
ission – February 22, 2019 

C.
JCEP Fish Passage Plan – Tem

porary Bridge Installation at M
P 44.29 – M

arch 25, 2019 
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February 24, 2020 

M
s. K

im
berly D

. B
ose, S

ecretary 
Federal E

nergy R
egulatory C

om
m

ission 
888 First S

treet, N
.E

. 
W

ashington, D
.C

.  20426 

R
e: 

P
acific C

onnector G
as P

ipeline, L
P

 and Jordan C
ove E

nergy P
roject L

.P
. 

D
ocket N

os. C
P

17-494-000 and C
P

17-495-000 
O

regon D
L

C
D

 D
eterm

inations Issued February 19, 2020  

D
ear M

s. B
ose: 

O
n S

eptem
ber 21, 2017, Jordan C

ove E
nergy P

roject L
.P

. (“JC
E

P
”) filed an application 

pursuant to S
ection 3(a) of the N

atural G
as A

ct (“N
G

A
”), as am

ended, 1 and P
arts 153 and 380 of 

the regulations of the Federal E
nergy R

egulatory C
om

m
ission (“C

om
m

ission”), 2 for authorization 
to site, construct, and operate certain liquefied natural gas facilities (“L

N
G

 T
erm

inal”).  O
n the 

sam
e day, P

acific C
onnector G

as P
ipeline, L

P
 (“P

C
G

P
,” and together w

ith JC
E

P
, “A

pplicants”) 
filed an application pursuant to S

ection 7(c) of the N
G

A
, 3 and P

arts 157 and 284 of the 
C

om
m

ission’s regulations, 4 for a certificate of public convenience and necessity authorizing P
C

G
P 

to construct, install, ow
n, and operate a new

 natural gas pipeline (“P
ipeline,” and together w

ith the 
L

N
G

 T
erm

inal, the “P
roject”). 

O
n F

ebruary 19, 2020, the O
regon D

epartm
ent of L

and C
onservation and D

evelopm
ent  

(“D
L

C
D

”) objected to A
pplicants’ certification that the P

roject w
ill be consistent w

ith O
regon’s 

federally approved coastal zone m
anagem

ent program
 under the C

oastal Z
one M

anagem
ent A

ct 
(“C

Z
M

A
”). 5  T

he next day, C
om

m
issioner M

cN
am

ee voted “not to issue an order on the Jordan 
C

ove P
roject” at this tim

e, “w
ithout prejudice regarding the C

om
m

ission’s pending action on the 
P

roject,” in light of D
L

C
D

’s objection to A
pplicants’ consistency certification. 6  T

he purpose of 
this letter is to explain w

hy there is no legal or policy reason for D
L

C
D

’s objection to affect the 
C

om
m

ission’s evaluation of the pending applications for the P
roject under N

G
A

 S
ections 3 and 7. 

U
nder the C

Z
M

A
, a federal perm

it “to conduct an activity . . . affecting . . . the coastal zone 
of [a] state” shall not be granted “until the state . . . has concurred w

ith the applicant’s certification” 
that “the proposed activity com

plies w
ith the enforceable policies of the state’s approved [coastal 

zone m
anagem

ent] program
 and that such activity w

ill be conducted in a m
anner consistent w

ith 
the program

,” unless “the S
ecretary [of C

om
m

erce], on his ow
n initiative or upon appeal by the 

1 15 U
.S

.C
. § 717b(a) (2018). 

2 18 C
.F.R

. Pts. 153 and 380 (2019). 
3 15 U

.S
.C

. § 717f. 
4 18 C

.F.R
. Pts. 157 and 284. 

5
See O

regon D
L

C
D

 C
oastal Z

one M
anagem

ent A
ct F

ederal C
onsistency O

bjection at 1, D
ocket N

o. C
P

17-494-000 
(filed F

eb. 20, 2020) (“D
L

C
D

 O
bjection”). 

6 S
tatem

ent of C
om

m
issioner B

ernard L
. M

cN
am

ee R
egarding the Jordan C

ove E
nergy Project and P

acific C
onnector 

G
as P

ipeline (F
eb. 20, 2020), https://w

w
w

.ferc.gov/m
edia/statem

ents-speeches/M
cN

am
ee/2020/02-20-20-m

cnam
ee-

C
-8.pdf. 

E
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P

age 2 

applicant, finds . . . that the activity is consistent w
ith the objectives of [the C

Z
M

A
] or is otherw

ise 
necessary in the interest of national security.”

7  For purposes of S
ecretarial override of a state’s 

objection, a project is consistent w
ith the objectives of the C

Z
M

A
 if it “furthers the national interest 

as articulated in § 302 or § 303 of the [C
Z

M
A

], in a significant or substantial m
anner,” its 

contribution to the national interest “outw
eighs [its] adverse coastal effects,” and “[t]here is no 

reasonable alternative available w
hich w

ould perm
it the activity to be conducted in a m

anner 
consistent w

ith the enforceable policies of the [state’s coastal zone] m
anagem

ent program
.”

8

“T
he C

om
m

ission’s C
Z

M
A

 role is very lim
ited,”

9 and D
L

C
D

’s objection does not prevent 
the C

om
m

ission from
 granting the requested authorization for the L

N
G

 T
erm

inal under N
G

A
 

S
ection 3 or the requested certificate for the P

ipeline under N
G

A
 S

ection 7.  A
s the C

om
m

ission 
has explained, its “only responsibility under the C

Z
M

A
 is to w

ithhold construction authorization
for a project until the state finds that the project is consistent w

ith the state’s N
O

A
A

-approved 
coastal zone m

anagem
ent plan,”

10 or until the S
ecretary of C

om
m

erce overrides the state’s 
objection. 11  “T

he C
om

m
ission’s practice has been to authorize” facilities under S

ections 3 and 7 
“pursuant to its N

G
A

 authority after it has com
pleted its necessary review

,”
12 and w

ithout w
aiting 

on state C
Z

M
A

 concurrence or federal override by the S
ecretary of C

om
m

erce. 13  T
he D

.C
. C

ircuit 
has confirm

ed that this longstanding practice is law
ful so long as the C

om
m

ission conditions 
construction on prior receipt of state C

Z
M

A
 concurrence (or override by the S

ecretary of 
C

om
m

erce) 14—
just as the C

om
m

ission routinely, and law
fully, grants N

G
A

 authorizations w
hile 

conditioning construction on receipt of other required perm
its. 15  T

o the extent D
L

C
D

 adopted a 
contrary view

 in its February 19 objection letter, 16 that is incorrect. 17

M
oreover, none of D

L
C

D
’s determ

inations affect the issues the C
om

m
ission is required to 

consider in evaluating the pending N
G

A
 applications.  T

he C
om

m
ission’s role under N

G
A

 
S

ection 3 is to approve a proposed project unless it w
ill not be “consistent w

ith the public 
interest,”

18 and its role under N
G

A
 S

ection 7 is to determ
ine w

hether a proposed project “is or w
ill 

7 16 U
.S

.C
. § 1456(c)(3)(A

) (2018).  S
tate coastal zone m

anagem
ent program

s are subject to federal approval by the 
N

ational O
ceanic and A

tm
ospheric A

dm
inistration (“N

O
A

A
”), an agency of the D

epartm
ent of C

om
m

erce.  See 
W

eaver’s C
ove E

nergy, L
L

C
, 114 F

E
R

C
 ¶ 61,058, at P

P
 122 n.68, 127 (2006). 

8 15 C
.F.R

. § 930.121 (2019). 
9

W
eaver’s C

ove E
nergy, L

L
C

, 114 F
E

R
C

 ¶ 61,058, at P
 127. 

10
Id. (em

phasis added). 
11

See M
illennium

 P
ipeline C

o., 100 F
E

R
C

 ¶ 61,277, at P
P

 225-231 (2002). 
12

B
roadw

ater E
nergy L

L
C

, 124 F
E

R
C

 ¶ 61,225, at P
 57 (2008). 

13
See, e.g., A

lgonquin G
as T

ransm
ission, L

L
C

, 161 F
E

R
C

 ¶ 61,255, at P
P

 20-24 (2017); B
roadw

ater E
nergy L

L
C

, 
124 FE

R
C

 ¶ 61,225, at P
P 55-67; Islander E

. P
ipeline C

o., 102 F
E

R
C

 ¶ 61,054, at PP
 105-06, 115-19 (2003); 

M
illennium

 P
ipeline C

o., 100 F
E

R
C

 ¶ 61,277, at PP
 225-231. 

14
See T

ow
n of W

eym
outh v. F

E
R

C
, N

o. 17-1135, 2018 W
L

 6921213, at *2 (D
.C

. C
ir. D

ec. 27, 2018).  A
s the D

.C
. 

C
ircuit explained, w

hen construction is conditioned in this m
anner, the C

om
m

ission’s orders “do[] not authorize [an] 
‘activity’” affecting the coastal zone w

ithin the m
eaning of 16 U

.S
.C

. § 1456(c)(3)(A
).  Id.  Forbidding “construction 

[to] com
m

ence before all necessary authorizations are obtained” also ensures that “there can be no im
pact on the 

environm
ent until there has been full com

pliance w
ith all relevant federal law

s.”  A
lgonquin G

as T
ransm

ission, L
L

C
, 

161 F
E

R
C

 ¶ 61,255, at P
 21. 

15
See D

el. R
iverkeeper N

etw
ork v. F

E
R

C
, 857 F

.3d 388, 399 (D
.C

. C
ir. 2017) (C

lean W
ater A

ct); M
yersville C

itizens 
for a R

ural C
m

ty., Inc. v. F
E

R
C

, 783 F
.3d 1301, 1319-21 (D

.C
. C

ir. 2015) (C
lean A

ir A
ct). 

16
See D

L
C

D
 O

bjection at 2, 4. 
17

See T
ow

n of W
eym

outh, 2018 W
L

 6921213, at *2.  D
L

C
D

’s decision letter cites no contrary authority. 
18 15 U

.S.C
. § 717b(a). 

E
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p
(
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y
W

eaver’s C
ove E

nergy, L
LC

, 114 F
E

R
C

 ¶ 61,058, at P
P

 122 n.68, 127 (2006).
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M
s. K

im
berly D

. B
ose, S

ecretary 
February 24, 2020 
P

age 3 

be required by the present or future public convenience and necessity” and “the applicant is able 
and w

illing properly to do the acts and to perform
 the service proposed.”

19  B
y contrast, the 

determ
inations underlying D

L
C

D
’s objection relate only to w

hether the P
roject w

ill be consistent 
w

ith the O
regon C

oastal M
anagem

ent P
rogram

.  M
oreover, any later independent review

 by the 
S

ecretary of C
om

m
erce w

ould relate only to the P
roject’s consistency w

ith the objectives of the 
C

Z
M

A
 and/or the P

roject’s necessity in the interest of national security. 20  T
hose issues are w

holly 
unrelated to the C

om
m

ission’s regulatory responsibilities and are “a m
atter for [D

L
C

D
], the 

N
O

A
A

, and the D
epartm

ent of C
om

m
erce, not th[e] C

om
m

ission.”
21

P
olicy considerations do not favor, and affirm

atively m
ilitate against, delaying the issuance 

of authorizations or certificates under the N
G

A
 in light of a state C

Z
M

A
 objection.  S

uch an 
approach w

ould risk “delay[ing] the in-service date of natural gas infrastructure projects to the 
detrim

ent of consum
ers and the public in general.”

22  It w
ould also necessarily involve the 

C
om

m
ission in legal and factual issues w

hich relate solely to a federal statute (the C
Z

M
A

) and 
state-specific coastal zone m

anagem
ent program

s that the C
om

m
ission does not adm

inister, and 
w

hich 
w

ill 
often—

as 
here—

be 
“intensely 

disputed” 
and 

“com
plex.”

23 
 

Finally, 
federalism

 
concerns provide no support for delaying issuance of N

G
A

 authorizations as a result of state 
C

Z
M

A
 objections.  A

 C
Z

M
A

 consistency determ
ination “is a perm

it issued under federal law
,”

24

and state C
Z

M
A

 objections are subject to plenary federal adm
inistrative override. 25  A

ccordingly, 
the C

om
m

ission should issue an order authorizing the L
N

G
 T

erm
inal and granting a certificate to 

the P
ipeline w

ithout further delay. 

S
hould you have any questions, please contact m

e at dow
ens@

pem
bina.com

 or 832-255-
3841.

S
incerely, 

/s/ D
avid O

w
ens                             

D
avid O

w
ens 

Jordan C
ove E

nergy P
roject L

.P
. 

P
acific C

onnector G
as P

ipeline, L
P

 

cc: 
C

hairm
an N

eil C
hatterjee 

C
om

m
issioner R

ichard G
lick 

C
om

m
issioner B

ernard L
. M

cN
am

ee

19 15 U
.S.C

. § 717f(e). 
20

See 16 U
.S

.C
. § 1456(c)(3)(A

); 15 C
.F

.R
. §§ 930.120-122. 

21
W

eaver’s C
ove E

nergy, L
L

C
, 114 F

E
R

C
 ¶ 61,058, at P

 128. 
22

A
lgonquin G

as T
ransm

ission, L
L

C
, 161 FE

R
C

 ¶ 61,255, at P
 22. 

23
W

eaver’s C
ove E

nergy, L
L

C
, 114 F

E
R

C
 ¶ 61,058, at P

P
 127-28. 

24
A

lgonquin G
as T

ransm
ission, L

L
C

, 161 FE
R

C
 ¶ 61,255, at P

 24. 
25

See generally 16 U
.S

.C
. § 1456(c)(3)(A

); 15 C
.F

.R
. §§ 930.120-131. 
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E
R

V
IC

E
 

I hereby certify that I have this 24th day of February, 2020, served the foregoing docum
ent 

upon each person designated on the official service lists com
piled by the S

ecretary in these 

proceedings. 

/s/ V
ictoria G

alvez G
odfrey 

V
ictoria G

alvez G
odfrey 

A
ttorney for 

Jordan C
ove E

nergy P
roject L

.P
.  

P
acific C

onnector G
as P

ipeline, L
P
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R
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N
E

R
G

Y
 R

E
G

U
L

A
T

O
R

Y
 C

O
M

M
IS

S
IO

N

Jord
an

 C
ove E

n
ergy P

roject L
.P

.
)

D
ock

et N
o.C

P
20-_____

P
acific C

on
n

ector G
as P

ip
elin

e, L
P

)

P
E

T
IT

IO
N

 F
O

R
 D

E
C

L
A

R
A

T
O

R
Y

 O
R

D
E

R
F

IN
D

IN
G

 T
H

A
T

 T
H

E
 R

E
Q

U
IR

E
M

E
N

T
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O
 O

B
T

A
IN

 A
 C

L
E

A
N

 W
A

T
E

R
 A

C
T

 
S

E
C

T
IO

N
 401 C

E
R

T
IF

IC
A

T
IO

N
 H

A
S

 B
E

E
N

 W
A

IV
E

D

M
ark K

. L
ew

is
K

evin A
. E

w
ing

C
hristine G

. W
ym

an
B

racew
ell L

L
P

2001 M
 S

treet, N
W

 
S

uite 900 
W

ashington, D
.C

. 20036 
(202) 828-5834 
m

ark.lew
is@

bracew
ell.com

kevin.ew
ing@

bracew
ell.com

 
christine.w

ym
an@

bracew
ell.com

D
ated: A

pril 21, 2020 
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H
E

F
E

D
E

R
A

L
 E

N
E

R
G

Y
 R

E
G

U
L

A
T

O
R

Y
 C

O
M

M
IS

S
IO

N

Jord
an

 C
ove E

n
ergy P

roject L
.P

.
)                            D

ock
et N

o. C
P

20-_____
P

acific C
on

n
ector G

as P
ip

elin
e, L

P
)

P
E

T
IT

IO
N

 F
O

R
 D

E
C

L
A

R
A

T
O

R
Y

 O
R

D
E

R
 

F
IN

D
IN

G
 T

H
A

T
 T

H
E

 R
E

Q
U

IR
E

M
E

N
T

 T
O

 O
B

T
A

IN
 A

 C
L

E
A

N
 W

A
T

E
R

 A
C

T
 

S
E

C
T

IO
N

 401 C
E

R
T

IF
IC

A
T

IO
N

 H
A

S
 B

E
E

N
 W

A
IV

E
D

P
ursuant to 18 C

.F.R
. § 385.207(a)(2), 1

Jordan C
ove E

nergy P
roject L

.P
. (“JC

E
P

”)
and 

P
acific C

onnector G
as P

ipeline, L
P

 (“P
C

G
P

”)respectfully petition the Federal E
nergy R

egulatory 

C
om

m
ission (“FE

R
C

” or the “C
om

m
ission”) for a declaratory order finding thatthe requirem

ent 

for JC
E

P
 and P

C
G

P
 (collectively, “Jordan C

ove”)
to obtain a

certification under S
ection 401 of 

the Federal W
ater P

ollution C
ontrol A

ct 2
(“C

lean W
ater A

ct”
or “C

W
A

”) from
 the O

regon 

D
epartm

ent of E
nvironm

ental Q
uality (“O

D
E

Q
”

or “D
epartm

ent”) has been w
aived due to 

O
D

E
Q

’s failure to act w
ithin one year on Jordan C

ove’s S
ection 401 certification request.   

I.
E

X
E

C
U

T
IV

E
 S

U
M

M
A

R
Y

A
s explained below

, Jordan C
ove has received conditional approval from

 the C
om

m
ission 

to construct and operate a liquefied natural gas (“L
N

G
”) exportterm

inal and connecting interstate 

natural gas pipeline
(the P

acific C
onnector gas pipeline)

in O
regon

(collectively, the “P
roject”).  

C
onstruction of the P

roject m
ay not com

m
ence w

ithout w
ritten authorization of the director of the 

C
om

m
ission’s 

O
ffice 

of 
E

nergy 
P

rojects, 
w

hich 
requires

presentation 
of 

all 
applicable 

1
A

s required by 18 C
.F

.R
. § 381.302(a) (2020), petitioners have subm

itted via electronic paym
ent the requisite 

$30,060 filing fee associated w
ith this P

etition.P
ay.gov T

racking ID
 #26O

O
E

E
5N

; A
gency T

racking ID
 

#1086782_101518. 

2
33 U

.S
.C

. § 1341 (2018).
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-3- 

authorizations or evidence of w
aiver thereof. 3  In this

case, a S
ection 401 w

ater quality
certification

from
 O

D
E

Q
 that the potential discharges associated w

ith the proposed P
roject w

ill m
eet applicable 

w
ater quality provisions

is no longer required because the requirem
ent to secure the S

ection 401 

certification has been w
aived.

U
nder S

ection 401 of the C
W

A
,an applicant for a Federal license or perm

it m
ust provide 

the Federal agency w
ith a certification from

 the state that any discharges from
 the proposed project 

w
ill com

ply w
ith applicable w

ater quality provisions.  O
nce the

state receives a S
ection 401 

certification request, it has a reasonable am
ount of tim

e, not to exceed one year, to act on the 

request.  If the state fails to act upon
the certification request w

ithin a reasonable period of tim
e, 

the requirem
ent to obtain the certification is w

aived.  H
ere, Jordan C

ove subm
itted its S

ection 401 

certification request to O
D

E
Q

 on O
ctober 23, 2017.  B

ecause O
D

E
Q

 received the certification 

request on that date, the starting point for the review
 period, as a m

atter of law
, is O

ctober 23, 

2017.
B

ecause the statute and F
E

R
C

 precedent require the state to grant or deny the request no 

later than one year from
receipt, O

D
E

Q
’s review

 period expired on O
ctober 23, 2018.   

It is undisputed that O
D

E
Q

 did notact upon Jordan C
ove’s certification request by O

ctober 

23, 2018.  O
D

E
Q

 issued a denial on M
ay 6, 2019, m

ore than six m
onths beyond the statutory 

deadline. 4
T

hus, as a m
atter of law

, the S
ection 401 requirem

ent for the P
roject has been w

aived.  

A
lthough O

D
E

Q
 has at various tim

es attem
pted to extend the review

 period beyond one year, none 

of those attem
pts has m

erit, as explained further below
.   

A
ccordingly, Jordan C

ove requests a declaration from
 the C

om
m

ission (as the lead federal 

agency) that, given
O

D
E

Q
’s failure to act on Jordan C

ove’s S
ection 401 certification request for 

3
Jordan C

ove E
nergy P

roject L
.P

.,P
acific C

onnector G
as P

ipeline, L
P

, 170 F
E

R
C

 ¶ 61,202 at A
pp., 

E
nvironm

entalC
ondition

N
o. 11 (2020).

4
See

L
etter from

 R
. W

hitm
an (O

D
E

Q
) to D

. V
ow

els (Jordan C
ove) (M

ay 6, 2019), A
tt. D

 at JC
-000599-602. 

E
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the P
roject

w
ithin the statutorily-m

andated period, the S
ection 401 certification requirem

ent has 

been w
aived for the Jordan C

ove P
roject

and, accordingly, that Jordan C
ove has satisfied 

E
nvironm

ental C
ondition N

o. 11 w
ith respect to S

ection 401 of the C
W

A
.

II.
C

O
M

M
U

N
IC

A
T

IO
N

S

P
ursuant to R

ule 2010 of the C
om

m
ission’s R

ules of P
ractice and P

rocedure, 18 C
.F.R

. § 

385.2010, the nam
es and m

ailing addresses of the persons designated to receive service and to 

w
hom

 correspondence and com
m

unications concerning this proceeding should be addressed are 

as follow
s: 

M
ark K

. L
ew

is
K

evin A
. E

w
ing

C
hristine G

. W
ym

an
B

racew
ell L

L
P

2001 M
 S

treet, N
W

 
S

uite 900 
W

ashington, D
.C

. 20036 
(202) 828-5834 
m

ark.lew
is@

bracew
ell.com

kevin.ew
ing@

bracew
ell.com

 
christine.w

ym
an@

bracew
ell.com

P
etitioners

request that the foregoing persons be placed on the official service list for this 

proceeding and respectfully request w
aiver of R

ule 203(b)(3) of the C
om

m
ission’s regulations, 18 

C
.F.R

. § 385.203(b)(3), in order to perm
it designation of m

ore than tw
o persons for service in this 

proceeding.

III.
IN

F
O

R
M

A
T

IO
N

 R
E

G
A

R
D

IN
G

 P
E

T
IT

IO
N

E
R

S

JC
E

P
 and PC

G
P

are both D
elaw

are lim
ited partnerships, each w

ith its principal place of 

business at 5615 K
irby

D
rive, S

uite 500, H
ouston, T

exas, 77005.  B
oth com

panies are w
holly-

E
x. 105
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ow
ned subsidiaries of Jordan C

ove L
N

G
 L

.P
., w

hich is an indirect, w
holly-ow

ned subsidiary of 

P
em

bina P
ipeline C

orporation (“P
em

bina”), a C
anadian corporation. 5

O
n S

eptem
ber 21, 2017, Jordan C

ove filed an application w
ith the C

om
m

ission seeking 

authorization under S
ection 3 of the N

atural G
as A

ct (“N
G

A
”) to site, construct, and operate one 

of tw
o com

ponents of the larger P
roject—

a
new

 L
N

G
 export term

inal and associated facilities, 

including gas treatm
ent facilities, a new

 m
arine slip, and other facilities for the

construction and 

operation of the term
inal, in C

oos C
ounty, O

regon. 6
T

hat sam
e day, P

C
G

P
filed an application 

under S
ection 7 of the N

G
A

 for certificates
of public convenience and necessity to construct and 

operate the other com
ponent of the P

roject—
a new

 229-m
ile interstate natural gas pipeline to 

connect the proposed L
N

G
 export term

inal to existing interstate natural gas pipelines. 7
O

n M
arch 

19, 2020, the C
om

m
ission issued an order granting JC

E
P and P

C
G

P
the requested authorizations

for the P
roject, subject to certain conditions, including E

nvironm
ental C

ondition N
o. 11. 8

5P
em

bina acquired V
eresen Inc. on O

ctober 2, 2017, as previously disclosed to the C
om

m
ission in D

ocket N
os. C

P
17-

494-000 and C
P

17-495-000.

6
Jordan C

ove E
nergy P

roject L
.P

., A
pplication for A

uthorizations U
nder S

ection 3 of the N
atural G

as A
ct, D

ocket 
N

o. C
P

17-495-000 (filed S
ept. 21, 2017).

7
P

acific C
onnector G

as P
ipeline, L

P
, A

bbreviated A
pplication for C

ertificate of P
ublic C

onvenience and N
ecessity 

and R
elated A

uthorizations, D
ocket N

o. C
P

17-494-000 (filed S
ept. 21, 2017) (“P

C
G

P
 A

pplication”).

8
Jordan C

ove E
nergy P

roject L
.P

., P
acific C

onnector G
as P

ipeline L
P

,
170 F

E
R

C
 ¶ 61,202 (2020)

(“M
arch 19 

O
rder”).

In 2013, Jordan C
ove subm

itted applications in D
ocket N

os. C
P

13-483-000 and C
P

13-492-000 for 
authorizations to construct and operate a L

N
G

 export term
inal and an associated natural gas pipeline sim

ilar to the 
facilities review

ed in the M
arch 19 O

rder.  See
M

arch 19 O
rder at P

P
 5-6.  F

E
R

C
 issued a F

inal E
nvironm

ental Im
pact 

S
tatem

ent review
ing the potential environm

ental im
pacts associated w

ith the proposed facilities on S
eptem

ber 30, 
2015, and the C

om
m

ission ultim
ately denied the applications w

ithout prejudice on M
arch 11, 2016.

See
F

inal 
E

nvironm
ental Im

pact S
tatem

ent for the Jordan C
ove E

nergy P
roject, D

ocket N
os. C

P
13-483-000, C

P
13-492-000 

(S
ept. 30, 2015), A

tt. E
and available in its entirety at https://w

w
w

.ferc.gov/industries/gas/enviro/eis/2015/09-30-15-
eis.asp;Jordan C

ove E
nergy P

roject L
.P

.,154 F
E

R
C

 ¶ 61,190
(2016), reh’g denied,157 F

E
R

C
 ¶ 61,194

(2016).  
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From: WALKER Vicki
To: "Natalie Eades"; WALKER Vicki; LOBDELL Robert; RATCLIFFE Jesse D; METZ Eric; JARVIE Kirk
Cc: Courtney, Aaron; Mike Koski
Subject: RE: Withdrawal of Jordan Cove"s removal/fill application
Date: Friday, January 24, 2020 12:17:22 PM
Importance: High

Dear Ms. Eades:
 
The Department is in receipt of your January 23, 2020, withdrawal request regarding removal-fill
application 60697-RF, and it is so noted for the record.  This application will no longer remain active
at the Department.
 
As you know, however, the Department has been processing numerous other reviews and
applications related to the Jordan Cove Energy Project.  The Department requests your response on
whether you seek to withdraw the following delineation report and proprietary applications from
further processing:
 
Wetland Delineation Report review         WD 2018-2081
 
Proprietary applications for use of state-owned waterways:

56483-EA           Stock Slough crossing
56492-EA           Vogel Creek crossing
56494-EA           Kentuck Slough crossing
56495-EA           Coos River crossing
56517-EA           T34S, R01W, Section 2 temporary use
56518-EA           T34S, R01W, Section 2 temporary use
62041-EA           Coos Bay crossing
62042-EA           Coos Bay crossing
62168-EA           Pile Dike Rock Apron
62173-EA           Kentuck Outflow
62174-EA           APCO site (bridge easement)
62176-RG          Navigation Buoy

 
Thank you for your prompt attention to this matter.  If you do not wish to withdraw, we will continue
processing the report and the proprietary applications in the regular order of business.
 
Vicki
 
Vicki L. Walker | Director
Oregon Department of State Lands
775 Summer St. NE | Salem, OR 97301-1279
503-986-5237 (desk) | 503-798-2019 (cell) 
vicki.walker@state.or.us
www.oregon.gov/dsl
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From: Natalie Eades <NEades@pembina.com> 
Sent: Thursday, January 23, 2020 4:34 PM
To: WALKER Vicki <Vicki.Walker@state.or.us>; LOBDELL Robert <bob.lobdell@dsl.state.or.us>;
RATCLIFFE Jesse D <Jesse.D.RATCLIFFE@state.or.us>; METZ Eric <Eric.Metz@dsl.state.or.us>
Cc: Courtney, Aaron <aaron.courtney@stoel.com>; Mike Koski <MKoski@pembina.com>
Subject: Withdrawal of Jordan Cove's removal/fill application
 
Dear Director Walker:  Please find attached a letter withdrawing the removal/fill application filed for
the Jordan Cove project.
 
Regards,
 
Natalie Eades –Manager, Environment & Regulatory
Jordan Cove LNG, a Pembina Company
O: 971-940-7834| M: 713-504-3933 ¦neades@pembina.com
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 Kate Brown, Governor 

Oregon Department of State Lands 
775 Summer Street NE, Suite 100 

Salem, OR 97301-1279 
(503) 986-5200 

FAX (503) 378-4844 
www.oregon.gov/dsl 

State Land Board 
 

Kate Brown 
Governor 

 
Bev Clarno 

Secretary of State 
 

Tobias Read 
State Treasurer 

 
October 28, 2020 
 
 
Pembina Pipeline Corporation 
Attn: Mike Stapleton 
Room 37-081 
4000, 585 8th Avenue SW 
Calgary, AB  T2P 1G1 
 
Re:     WD # 2018-0281   Withdrawn by DSL 

Wetland Delineation Report for Pacific Connector Gas Pipeline 
Coos, Douglas, Jackson, Klamath Counties; Linear Route Crossing 4 

 Counties Comprising Numerous Partial Tax Lots in Multiple Townships 
APP # 60697 

 
Dear Mr. Stapleton: 
 
On March 31, 2020, the Department requested via e-mail some additional information 
needed to complete our review and approval of the wetland delineation report noted 
above. The request was made to Joel Shaich, the wetland consultant I had been 
working with during the wetland delineation review. My request was copied to Bob 
Lobdell, Eric Metz, Natalie Eades, Ryan Childs, Kirk Jarvie, and Vicki Walker.  I emailed 
you on September 10, 2020 to notify you that the report would be withdrawn unless we 
received your responses or request to withdraw the report.  We have not received the 
requested information. Because the information was not received within 60 days of our 
request, as required by OAR 141-090-0040(3)(d), the Department has withdrawn the 
delineation report from further review. The report and map have not been approved by 
the Department and may not be used for removal-fill permitting. 
 
Please note that withdrawal of the report does not negate state jurisdiction of wetlands 
or other waters that occur within the study area corridor. Any wetlands or other waters 
of the state may be subject to the permit requirements of the state Removal-Fill Law. 
Generally, a state permit is required for fill or excavation of 50 cubic yards or more in a 
wetland area or below the ordinary high-water line of a waterway (the 2-year recurrence 
interval flood elevation, if OHWL cannot be determined). However, fill or removal of any 
amount of material within Essential Salmonid Habitat (ESH) and estuarine habitats may 
require a state permit.  The Coos Bay Estuary and numerous ESH streams are included 
within the study area corridor.   
 
The Coos Bay Estuary is a state-owned waterway; any activity encroaching within the 
submerged and submersible land may require a lease, registration, or easement to 
occupy state-owned land.  
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Should you wish to obtain Department approval in the future, please resubmit the 
report, along with a new report cover form, referencing the WD number above, and the 
required report review fee. Reports may need to be updated prior to submittal if site 
data is five years old or older or if new reporting requirements are in effect. 
 
Please phone me at 503-986-5300 if you have any questions.  
 
Sincerely, 

 
Jurisdiction Coordinator 
 
Enclosures 
 
ec: Joel Shaich, Pembina Pipeline Corporation 

Coos County Planning Department 
Douglas County Planning Department 
Jackson County Planning Department 
Klamath County Planning Department 
Tyler Krug, Corps of Engineers 
Anita Andazola, Corps of Engineers 
Maya Goklany, Corps of Engineers 
Jacob Taylor, DSL 
Bob Lobdell, DSL 
Oregon Coastal Management Program (Coastal Zone, coastpermits@state.or.us) 
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February 4, 2020 

Oregon Department of State Lands 

Draft Removal-Fill Permit Findings for the Jordan Cove Energy Project 

The Oregon Department of State Lands has provided the following DRAFT document in response to a 
public records request. The Department anticipated making a decision on Jan. 31, 2020 regarding the 
Jordan Cove Energy Project’s removal-fill permit application; staff had begun drafting the permit 
findings. Jordan Cove withdrew its removal-fill permit application effective Jan. 24, 2020.  

Does this document contain the Department’s permit decision?  
No. The document that follows is an incomplete draft. When writing removal-fill permit findings, the 
Department reviews information for each of the nine factors considered in making a permit decision and 
documents information related to each of those factors. See below for a brief overview of the factors.  

Ultimately, the epartment balances all information for all considerations and makes the 
determinations required by law – whether the project is consistent with the protection, conservation, 
and best uses of the water resources of the state; and whether the project would not unreasonably 
interfere with preservation of waters for navigation, fishing, or public recreation.  

Because the considerations precede the determinations, the determinations had not yet been made. 

How far along was the Department in drafting these permit findings? 
Staff had begun putting information from the agency record into the Department Considerations 
section for the nine factors. The agency record includes information from the application, from the 
applicant, from the public review period, from other state agencies, etc.  

Are any parts of the document final?  
The document is an incomplete draft. Drafting of the Department Considerations section was in process. 

Why is some text redacted? 
The redacted text is exempt from disclosure pursuant to ORS 192.355(9)(a), which exempts records that 
are confidential or privileged under Oregon law. In this case, the redacted text is attorney-client 
privileged pursuant to ORS 40.225. The redacted text was drafted in furtherance of the rendition of 
professional legal services. 

What are the factors considered in determining whether to issue a permit?   
Briefly, the nine factors are 1. public need for and likely benefits from the proposed removal or fill; 2. 
cost to the public if the removal or fill doesn’t occur; 3. availability of alternatives to the project; 4. 
availability of alternative sites; 5. whether proposed activity conforms to sound policies of conservation 
and would not interfere with public health and safety; 6. whether the proposed fill or removal conforms 
with existing public uses of waters and with uses designated for adjacent land in an acknowledged 
comprehensive plan and land-use regulations; 7. Whether the proposed fill or removal is compatible 
with the acknowledged comprehensive plan and land use regulations for the area where the proposed 
fill or removal is to take place or can be conditioned on a future local approval to meet this criterion; 8. 
Whether the proposed fill or removal is for streambank protection; 9. Whether the applicant has 
provided all practical mitigation to reduce the adverse effects of the proposed fill or removal.  
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From: Tonia Moro [mailto:tonia@toniamoro.com]  
Sent: Friday, December 18, 2020 2:17 PM 
To: Planning Department; Jill Rolfe 
Subject: FW: Materials for the record in AP 20-01 
 
This Message originated outside your organization. 

 
Jill,  
 
I attach a corrected Hearing Memo which fixes the formatting errors in the previously submitted 
Memorandum. Please present this Hearing Memo instead of the prior one with the exhibits previously 
sent to the Hearings Officer.  Thank you.   
 
 
Tonia L. Moro 
Attorney at Law PC 
 
19 S. Orange Street  
Medford Oregon 97501 
541 973 2063 
 
 
THIS TRANSMISSION CONTAIN INFORMATION WHICH IS CONFIDENTIAL OR 
PRIVILEGED.  THE INFORMATION IS INTENDED TO BE FOR THE USE OF THE 
INDIVIDUAL OR ENTITY NAMED.  IF YOU ARE NOT THE INTENDED RECIPIENT, BE 
AWARE THAT ANY DISCLOSURE, COPYING, DISTRIBUTION OR USE OF THE CONTENTS OF 
THIS  INFORMATION IS PROHIBITED.  IF YOU HAVE RECEIVED THIS  IN ERROR, PLEASE 
 CONTACT US IMMEDIATELY.  
 
 



Tonia L. Moro 
Attorney at Law P.C.
19 S. Orange Street
Medford, Oregon 97501
541 973 2063
Tonia@ToniaMoro.com

BEFORE THE COOS COUNTY HEARINGS OFFICER

In the matter of the appeal of Planning
Director’s approval of Pacific Connector Gas
Pipeline’s application for a seventh extension
of permit HBCU 10-01 (Final Decision and
Order 10-08-045PL) in Ext-20-005. 

AP-20-01 (Original Alignment) 

This memorandum is submitted on behalf of Citizens for Renewables, Rogue Climate
and the appellants Natalie Ranker and Kathy Dodds (collectively referred to as “appellant-
opponents”).  

Appellant-opponents request a continuation of these proceedings to allow additional
opportunity to present additional evidence, arguments and testimony regarding the application.
See ORS 197.763(6).  Because of the Christmas and New Year holidays, appellant-opponents
ask that you exercise your discretion to keep the record open for such purpose until January 8,
2020.  PCGP has asked the county to provide hearing procedures applicable to land use decisions
and those would include the extension provisions of ORS 197.763.   However, the time
limitations of ORS 215.427 do not apply to this application so there is no limitation on when the
county’s final decision is adopted. It is notable and relevant to the exercise of your discretion
that over 158 days elapsed between the time PCGP filed its application and the county issued a
staff report. And over 70 days has elapsed since the first notice of appeal was filed.  Thus, it is
clear that there is no urgency or time limitation and the exercise of your discretion should not
limit interested parties to giving up time during the holidays to exercise their statutory
opportunity to fully present their case.  

Appellant-opponents also request preliminary relief before the record is closed.  The first
request is that the county take judicial notice of all relevant ordinances and final decisions and
orders adopted by the Board of Commissioners (BOC) as may be referenced by participants in
these proceedings.  The second is that given the issues discussed below, appellant-opponents
move for a determination that the application is not complete and remand the decision back to
the county.  To proceed, allowing PCGP to attempt to address these issues during an open record
period will improperly impact the opponents ability to present their arguments.  
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Relevant Factual Background 

Evolution of the Relevant Criteria 

In 2018 the County amended LDO 5.2.600 to make it easier for PCGP to get it
extensions.  See Exhibit 101(excerpt of Ord.18-09-009PL).   In 2019, the County applied that
amended criteria to PCGP’s 2019 extension application.  See Exhibit 102 (excerpt from Decision
quoting the criteria).  In 2019, the county also amended LDO 5.2.600 to respond to a legislative
change that allowed only a five year term for residential permits. See Exhibit 103 (excerpt from
Ord. 19-12-011).  Because the amendment involved only the subsection applicable to residential
permits, the 2019 amendment is not relevant here. As understood from a review of the county’s
docket, there were no other amendments to LDO 5.2.600, to date.  

Yet, the LDO published as the current code and as stated in the staff report do not reflect
the LDO that was adopted in 2018.  The code published on the county’s web page states:  

2c. Additional one-year extensions may be authorized where the applicable criterial for
the original decision have not changed, unless otherwise permitted by the local
government.   

(Emphasis added). But that is not what was adopted by the BOC. 

Evolution of the Pipeline and its Permitting 

The relevant permit was approved September 8, 2010,  Final Decision and Order No 10-
08-045PL (“original route decision’).  The findings rely heavily on the 2010 Final
Environmental Impact Statement issued by FERC which anticipated that PCGP would obtain
other state and federal permits.   Original Route Decision pp. 22-24, 32-33, 62, 71-72, 75, 77-78,
80, 86, 87, 90, 112, 105-109, 108, 121, 125, 126, 143, 144, 145. And the original route decision
requires PCGP to obtain key state and federal permits as a condition precedent and in order to
satisfy relevant criteria:  

Conditions:  

A.1.14. All necessary federal, state and local permits must be obtained prior to
commencement of construction, including any required NPDES 1200-c permits. Prior to
the commencement of construction activities, Pacific Connector shall provide the County
with a copy of the "Notice to Proceed" issued by FERC. [See Letter from Mark Whitlow,
dated June 24, 2010, at p. 52.]

B.1.7. The authorized work in Haynes Inlet shall be conducted in compliance with the
required U.S. Almy Corps of Engineers Section 404 Permit and OR DEQ's 401 Water
Quality Certification and 402 NPDES permits, which will mandate turbidity standards,
monitoring requirements, and reporting procedures. 
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Original route decision pp. 150, 152.  

Criteria satisfied by requirement to obtain permits:  

In addition to the foregoing, the above-referenced Ellis Report provides the
following testimony regarding compliance with the 7-D management objectives:
As outlined above, zone 7-D will be used as a temporary construction yard.
Construction in the 7-D zone would be required to comply with a DEQ 1200-C
Construction Stonnwater Permit, which includes requirements for erosion control
plans. 

Original route decision p. 51

b. Findings satisfying" the impact minimizaiion criterion of Policy #5 are made 
for actions involving dredge, fill or other significant temporary reduction or
degradation of estuarine values.

This criterion bas been satisfied by the applicant's record submittals consisting of
the letters from Randy Miller of Pacific Connector dated May 17, 2010
(describing how the application is consistent with all applicable aquatic
management unit purpose statements) and of June 9, 2010 (identifying the state
and federal environmental permits required for the aquatic portions of the project
 and the relationship with applicable CBEMP standards, and providing his professional
opinion that it is feasible for Pacific Connector to obtain the necessary state and federal
permits). Specifically, Randy Miller's June 9, 2010 letter describes the need for the 
PCGP project to obtain permits from the Oregon Department of State Lands (DSL) acting
under the Oregon Removal-Fill Law (ORS 196. 800 et seq.) and the U.S. Army Corps of
Engineers under Section 10 of the Rivers and Harbors Act and Section 404 of the Clean
Water Act (CWA). By cross reference, CBEMP Policy #5 (Estuarine Fill and Removal),
at Section l.d contains the relevant criterion that: "adverse impacts are minimized". Mr.
Miller's letter, at pages 3-4, specifically states that: "The Corps will also evaluate the
proposal under the 404(b )(1) Guidelines (Guidelines) whlch require, among other things,
a stringent evaluation of alternative, impact avoidance and mitigation"(emphasis added).
Further, the Corps cannot issue a permit under Section 404 without issuance of a water
quality certificate by the Oregon Department of Environmental Quality (DEQ) under
Section 401 of the CWA. Mr. Miller's letter also points out that the project will require a
pennit from the DEQ for a certification under Section 401 of the CWA and for a 1200-C
(NPDES) permit under Section 402 of the CWA.

In summary, compliance with CBEMP Policy #5.l.d will be satisfied by the
issuance of Pacific Connector's required permits from the Corps, DSL and DEQ,
the review criteria of which are coincidental with the approval criteria of Policy
#5 as outlined above, thereby being consistent with the review criterion of Policy
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#5a.II.b. 

Original route decision pp. 58-59.  See also page 77 (“Any inwater work would comply with
turbidity standards as administered under the DEQ Section 401 Clean Water Act certification
program”).

Yet, the pipeline alignment subject to this permit since 2010 is not the alignment
approved by FERC in March 2020.  See composite Exhibit 104.  The alignment approved by
FERC does not cross Hayes Inlet to reach the North Spit; it crosses the Bay starting at Kentuck
Slough.  See Ordinance No. 19-01-002PL (“HDD alternative route decision”).   The HDD
alternative route decision also requires PCGP to obtain state permits:  

4. Applicant shall obtain and comply with any and all necessary state and federal
permits associated with the proposed improvements, including required permits
from USACE, DSL, and DEQ, among others.  

HDD alternative route decision p. 160.   And it also relies upon PCGP’s requirement to obtain
state permits to satisfy applicable criteria (compliance with management directive for the 7-d
zone for instance) and was dependent upon the state consenting to PCGP’s application to the
county because the proposal would require and there was pending PCGP’s proprietary
application to use state lands for its pipeline.  See HDD alternative route decision pp. 16, 85, 86,
159.  

And further yet, there are numerous landowners that are subject to this permit that are not
on that FERC approved alingnment, including, among others, Mr. and Mrs. Blomquists who are
participating in this proceeding.  Those landowners are and will continue to be subject to moral
and legal obligation to disclose this permit as a governmental designation affecting their property
in sales proceedings if the extension is granted. See ORS 105.464.  

Evolution of PCGP’s Attempt to Obtain State Permits 

DEQ denied PCGP’s 401 permit in May 2019.  See attached composite Exhibit 105 p. 1-
4.  PCGP has not reapplied.  Instead, despite its representations to the county that it would obtain
the 401 permit from the state, PCGP is now invoking the law and litigating against the state to
avoid getting the 401 permit from the state.  Exhibit 105 p. 77-80.  

In January 2020, PCGP withdrew its application for a state fill and removal permit from
the Division of State Lands (DSL) and for the authority to obtain proprietary rights to use state
land for its projects.  See attached Exhibit 106.  Prior to the withdrawl, the state had prepared a
draft denial response to the permit and PCGP has not reapplied.  See attached Ex. 107.   

In February 2020, the Department of Land Conservation and Development Commission
(DLCD) denied PCGP's Coastal Zone Management Act (CZMA) certification.  See Ex. 105. 
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PCGP further argued to FERC that FERC still had authority to issue a FERC permit regardless
of the state’s denial because PCGP could avoid obtaining the state’s certification if PCGP could
obtain an override from the Department of Commerce. Ex. 105 p. 63.  PCGP has not reapplied
and instead on March 19, 2020, PCGP invoked the law to avoid obtaining the state’s certification
that the project complies with the CZMA seeking the override.  See Exhibit 105 p. 68.    

Yet PCGP’s application states:  

Further, the delay in obtaining FERC approval of an alignment for the Pipeline
has caused other agencies to also delay their review and decision on
Pipeline-related permits. The Pipeline is a complex project that requires dozens of
major federal, state, and local permits, approvals, and consultations needed before
Applicant and the developer of the related Jordan Cove Energy Project can begin
construction. See permit list in Exhibit 6 hereto.

Application narrative p. 4.   Exhibit 6 includes the DEQ 401 permit, the DLCD CZMA
certification and the DLS fill and removal and proprietary permits. 

 Evolution of the Relevant Substantive Criteria for Extension

In 2015 the county amended its code and adopted LDO 5.11.100 to 5.11.300 (Geologic
Hazards).Comprehensive Plan Vol 1, Part 1, 5.11 & Part 2, 3.9 Natural Hazard Maps, amended
by County File AM-15-03 and County File AM-15-04 (Ord. 15-05-005PL, dated July 30, 2015,
which had a delayed effective date of July 30, 2016 and was again delayed until July 30, 2017).

In 2017 the county amended its code and adopted LDO 4.11.125, (Special Development
Considerations); LDO 5.11.300(1)(Geologic Assessments), County File AM 16-01 (Ord.
17-04-004PL) dated May 2, 2017, effective July 31, 2017.

In 2018, the county adopted amendments to its code in Ord 18-09-009PL which adopted
among other things, subsections 7 and 8 of LDO 4.11.252 (purportedly unintentionally omitted
from the ordinance adopting the last update) and which are not published in the codification
accessible on line.  

In 2019, the county adopted amendments to its code in Ord 19-12-010PL (December 18,
2019) which revised LDO 5.11 and adopted LDO 4.11.150 -155, edited other sections of chapter
4.11 and appears to have adopted what also does not appear to be published in the on-line code:
1) chapter 3.9 adopting a flood hazard study; 2) section 3.9.200 regarding criteria related to
landslides and earthquakes and landslide and earthquake reports; 3)  section 3.9.300 regarding
tsunamis; 4) 3.9.400 regarding tsunami evacuation facilities plan; 5) section 3.9.500 regarding
erosion; 6) 3.9.700 regarding wildfire.  It also vacated the legacy clause excluding hazards
review for prior approved permits.  And, the provisions, or many of them, apply to “new
development” or “other development” including excavation; not merely “structures.” 
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Relevant Timeline of Events 

4.2.19 Start of the 2019-6th-extension period approved in File No. Ap 19-004 

5.6.19 Department of Environmental Quality (DEQ) Denied PCGP’ 401 Permit.   

12.18.19 County Adopts Code Amendments pursuant to Ord 19-12-010
Adopting Hazard and revoked the legacy vesting for extended permits
clause 

1.24.20 DSL permits withdrawn per correspondence from JCEP (via
acknowledgment correspondence from DSL) 

2.19.20 DLCD’s objection to CZMA certification 

2.24.20 JCEP Letter to FERC saying arguing that FERC can issue without DLCD
CZMA certification

3.19.20 NOAA Dept of Commerce - PCGP Notice of CZMA objection override
appeal 

3.30.20 PCGP’s Application to county for 7th, the 2020, extension filed 

4.2.20 End of  2019 Extension 

9.4.20 Staff Report Issued on the 7th extension application 

9.24.20 Corrected Notice of Decision published granting the 7th extension 

Argument 

The Decision Should be Reversed and Remanded to the Planning Department for it
to Apply the Correct Criteria 

Appellant-opponents have demonstrated that the county has not adopted a version of
LDO 5.2.600 as quoted in the staff report.  See the discussion above and exhibits 101-103.   Staff
should be required to apply the criteria adopted by the BOC.  

The Decision should be Reversed Because it fails to identify an appropriate basis for
finding that PCGP has stated reasons that prevented it from beginning development
and it fails to identify an appropriate basis for finding that PCGP was unable to
begin development for reasons PCGP was not responsible  

PCGP application states that it requires state permits identified in Exhibit 6 and that
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“delay in obtaining FERC approval” caused delay in getting those permits.  But as the evidence
submitted herewith and discussed above makes clear, PCGP no longer intends to obtain those
state permits. PCGP is litigating against the State of Oregon to avoid the state’s authority to
regulate PCGP’s use of and impacts to the waters, shorelines and coast of Oregon.  The county
must demand that PCGP cease making misrepresentations about its intent to obtain the state
permits, its intent to avoid impacts to Coos Bay and its coastal range watersheds, its intent to
satisfy policy 5 of the CBEMP and its intent to be a good neighbor to the citizens of Coos
County and the State. 

The staff decision’s finding that PCGP was prevented from developing “is that [PCGP]
required additional state and federal permitting to be completed” is irrational as it relates to the
reference to state permits and the mistake would not have been made, perhaps, if PCGP had not
misrepresented its position regarding the state permits.  

Moreover, the 2018 adopted criteria specifically states that it is prima facia evidence of a
valid reason for an extension if an applicant demonstrates it “has requested other permits.” 
Exhibit 101. This means that if the applicant has not requested other permits that fact is evidence
that it is not attempting to satisfy the conditions of approval and is causing the reason for the
delay.  The county’s attempt to now avoid this policy because PCGP has no intention of
obtaining those permits is legal error and again demonstrates the county’s pattern and practice of
ignoring the law to benefit PCGP.  

The staff decision is correct, however, when it says the state permits are necessary to
comply with the county’s imposed conditions of approval: “[Obtaining additional state and
federal permitting] is necessary to comply with the conditions of approval placed on the
application by the County and to comply with federal law.”  Staff Report p.3.  And this is why it
the county must stop extending this permit.  The conditions stated above require PCGP to obtain
permits from the state.  Given the record, the conditions leave no room for PCGP to
force/persuade the county to approve a legal override for a state permit. There is no way PCGP
will satisfy the condition and thus, extending the permit is futile.  

Moreover, extending the permit continues the harm the permit imposes on all
landowners, because it is futile;   but also,  in particular, it harms those landowners not on the
FERC approved route. Appellate-opponents are community organizations that have and continue
to devote resource to amplify the voices of the impacted landowners and like the Blomquists,
they demand that the decision be remanded back to staff to exclude from the extended validity of
this permit all landowners not on the FERC approved route.  Failure to do so will continue to
damage their ability to fully enjoy every stick in the bundle of their real property rights. 

The Relevant Criteria has Changed and the Criteria Does not Provide Discretion to
the County to ignore that. 

Despite the staff decision’s attempted alteration of the relevant criteria to suggest that the
county has discretion to ignore changes in applicable criteria, the criteria does not allow that.  It
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is clearly intended to disallow extensions when, if a new application was filed at the time of the 
permit extension request,  the substantive criteria applicable to such new application would be
different (and at least more exacting) than when the application was filed. 

If the application for PCGP’s original alignment was filed today, the hazard zone
requirements the county has adopted since 2015 would apply because the legacy clause has been
revoked.  The October 2018 amendment would require an analysis and flood plain permit; it
states, in part:  

SECTION 4.11.252 SPECIFIC STANDARDS
This was overlooked and unintentionally omitted from the ordinance in the last
floodplain update.
(7) Other Development. Includes mining, dredging, filling, grading, paving,
excavation or drilling operations located within the area of a special flood hazard,
but does not include such uses as normal agricultural operations, fill less than 12
cubic yards, fences, road and driveway maintenance, landscaping, gardening and
 similar uses which are excluded from definition because it is the County’s determination that such uses a
affect potential water surface elevations or increase the level of insurable
damages.
Review and authorization of a floodplain application must be obtained from the
Coos County Planning Department before “other development” may occur. Such
authorization by the Planning Department shall not be issued unless it is
established, based on a licensed engineer’s certification that the “other
development” shall not:

a. Result in any increase in flood levels during the occurrence of the base
flood discharge if the development will occur within a designated
floodway; or,
b. Result in a cumulative increase of more than one foot during the
occurrence of the base flood discharge if the development will occur
within a designated flood plain outside of a designated floodway

Moreover, even the 2019 amendment imposes susbstantive conditions that require a
denial of the extension, including these, among others: 

b. Landslides and Earthquakes
Landslides: Coos County shall promote protection to life and property in areas
potentially subject to landslides. New development or substantial improvements
proposed in such areas shall be subject to geologic assessment review in
accordance with section 4.11.150. Potential landslide areas subject to geologic
assessment review shall include all lands partially or completely within "very
high" landslide susceptibility areas as mapped in DOGAMI Open File Report 0-
16-02, "Landslide susceptibility map of Oregon."
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f. Wildfires: Coos County shall promote protection of life and property from risks
associated with wildfires. New development or substantial improvements shall,
at a minimum, meet the following standards, on parcels designated or partially
designated as "High" or "Moderate" risk on the Oregon Department of
Forestry 2013 Fire Threat Index Map for Coos County or as designated as at-
risk of fire hazard on the 2015 Coos County Comprehensive Plan Natural
Hazards Map: ...

LDO 4.11.132. 

1. Except for activities identified in Subsection 2 of this section, as exempt,
any new development or substantial improvement in an area subject to the
provisions of this section shall require a Geologic Assessment Review.

2. The following development activities are exempt from the requirement
for a Geologic Assessment Review:

***
b. An excavation and/or fill which is less than two feet in depth, or which

involves less than twenty-five cubic yards of volume;

* * * 

C. DEVELOPMENT STANDARDS FOR USES SUBJECT TO GEOLOGIC
ASSESSMENT REVIEW

In addition to the conditions, requirements and limitations imposed by a required
engineering geologic report, all uses subject to a geologic assessment review shall
conform to the following requirements:

1. Historical, Cultural, and Archaeological Resources: All activities and uses
subject to Geologic Assessment Reviews proposed for areas of historical, cultural, or
archaeologically sensitive areas, as identified on the Coos County Comprehensive Plan
Map, shall require consultation with the appropriate local Tribe prior to the
commencement of any and all ground disturbing activity. Proof of this consultation shal

l be provided as a part of application submission.

LDO 4.11.155.  Clearly the applicable criteria for the underlying decision has
changed.  

While LDO 5.2.600 attempts to avoid the application of natural hazard safeguards (which
remains an astounding policy - putting PCGP’s interest over the safety of the community), by
stating that amendments to areas subject to natural hazards “do not void the original
authorization [because] they do not determine if a use can or cannot be sited ...,” this exemption
must be interpreted and applied consistently with the state rule it impelements, OAR 660-033-
0140.   Not only does this provision directly contradict the rule, it directly contradicts LDO
5.2.600.2.c which states that additional extensions are authorized only when the applicable
criteria has not changed. That subsection says nothing about “voiding a permit” it says
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extensions are not allowed.  Moreover, the purported exemption conflicts with the text and
context of the LDO as there are numerous hazard provisions which state that a permit may be
denied if the criteria is not met.  

Section 4.11.214 states:  

SECTION	4.11.214	METHODS	OF	REDUCING	FLOOD	LOSSES
In order to accomplish its purposes, this ordinance includes methods and
provisions for:
1. Restricting or prohibiting uses which are dangerous to health, safety, and
property due to water or erosion hazards, or which result in damaging increases in
erosion or in flood heights or velocities;

See also Section LDO 4.11.252.7 set out above and LDO 4.11.155.A.1.  In addition, there are
numerous uses that are prohibited in tsunami zones also making the exemption patently and
facially invalid.  See LDO 4.11.270.  So alternatively, to be consistent with the rule and the
LUDO, the purported exemption could only apply to new criteria which could in no way be
grounds for a discretionary denial or substantially change the project.  

Finally, the exemption does not apply to historical and cultural requirements of the newly
enacted LDO 4.11.155 because it only applied to “natural hazards.”  

For these reasons the extension should be denied.   Alternatively, and at minimum, the
decision should be remanded for the planning director to identify the criteria that has changed
and make legal conclusions about why the criteria could not be the basis for a discretionary
denial or substantially change the project.   

Finally, given these issues, appellant-opponents move for a preliminary determination
that the application is not complete and remand the decision back to the county.  To proceed,
allowing PCGP to attempt to address these issues during an open record period will improperly
impact the opponents ability to present their arguments.  

Conclusion

For the above stated reasons, the director’s grant of the permit extension should be
reversed and the extension denied.  Alternatively, the matter should be returned to the planning
director for further proceedings.

/s/ Tonia Moro
Tonia Moro
Attorney for Appellant-opponents
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