EXHIBIT "C"

Staff Report
File Numben: ACU-16-013
Applicant; Richard Allan, Marten Law representing Pacific Connector Gas Pipeline, LP
Property Information:
Map Number Acreage Landowner _ Zoning
25-13-00-200 191.58 Oregon International Port of Coos Bay 6-WD B
25-13-04-101 4,76 Fort Chicago Holdings II U.S, LLC 6-WD
25-13-04-300 228.88 Roseburg Forest Products ) 6-WD
25-13-04-400 16.25 Fort Chicago Holdings 11 U.S. LLC 6-WD
25-13-04-100 97.11 Fort Chicago Holdings 11 U.S. LLC 6-WD, IND, 7-D
25-13-03-200 69.17 Fort Chicago Holdings 11 U.S. LLC 7-D, 8-WD, 8-CA
25-13-04-500 48 Oregon International Port of Coos Bay 8-CA, I3A-NA, 11-
NA, 11-RS
24-13-36B-700 6.85 Donald & Carol Thompson 11-RS, RR-2, ¥
24-13-36B-1101 2.25 Hat & Donna Blomgquist RR-2,F
24-13-36B-1100 79.43 Weyerhaeuser Company F
24-13-36B-100 36.01 Hal & Donuna Blomguist F
24-13-36-100 400 Weyerhaeuser Company F
24-13-36-200 80 Weyerhasuser Company F
25-13-01-100 443.19 Weyerhasuser Company F
25-13-01D-200 32.57 Jason & Christine Snelgrove F
25-13-01D-100 41.03 Gary E. Smith Trust EFU,F
25-12-06C-100 83.19 Fort Chicago Holdings Il U.S. LLC EFU,F B
25-12-06C-601 45.58 Lone Rock Timber Investments 1, LLC F
25-12-07-500 4742 Lone Rock Timber Investments I, LLC F
25-12-07-400 78.80 Lone Rock Timber Investments [, LLC F
25-12-07-1300 71.74 Lone Rock Timber Investments i, LLC F
25-12-07-1301 3.20 Lone Rock Timber Investments I, LLC F
25-112-07- U.S. A. Federal Aviation Administration F
1301A02
25-12-07-2400 40 Steven Sweef F
25-12-18-300 40 Steven Sweet F
25-12-18-200 77.14 Steven Sweet F, EFU
25-12-17-300 2.10 Steven Sweet EFU
25-12-17-400 12,05 Monte Rutherford EFU
25-12-17-600 16 Jackie Shaw ETAL EFU
25-12-17-700 5.47 William Edwards EFU
25-12-17-900 40 Lone Rock Timber Investments I, LLC F, EFU
25-12-17-1000 240 Weyerhaeuser Company T
25-12-20-100 440 Weyerhaouser Company F
25-12-29-1100 99,61, 2.25 Donald Fisher 2012 Delaware Trust IF, EFU
25-12-30-501 32.24 Marjorie Brunschmid ETAL EFU, 18-RS
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25-12-30-600 12.04 Gregory Demers 18-RS
25-12-30D-1501 7.71 Agri Pacific Resources, INC 18-RS
25-12-30D-508 3.83 Kay Kronsteiner 18-RS
25-12-30-700 78.78 City of Notth Bend 19-D
25-12-31-100 107.59 City of North Bend 19-D
25-12-3218-300 17.60 City of North Bend 19-D, 19B-DA, 20-
CA
25-12-32B-600 2.60 Fred Messerle & Song, INC 20-RS
25-12-32-100 126.85 Fred Messerle & Sons, INC 20-RS, EFU
25-12-32-400 60 Pred Messerle & Sons, INC EFU, F
26-12-05-200 242,89 Fred Messerle & Sons, INC ¥
25-12-32-300 102.30 Louis McCarthy ETAL F
26-12-05-300 ~23.66 Solomon Joint Living Trust F
26-12-08B3-100 16.09 Michael & Debra Prugh F, RR-2
26-12-08-900 2.10 Jeffrey Hill RR-5
26-12-08-1000 2,64 leffrey & Gidgette Hill RR-5
26-12-08-1100 34.06 Alvin & Lou Ann Rode RR-5, BFU, F
26-12-08-500 17.32 Mark & Melody Sheldon. RR-5
26-12-08B-1400 1045 Larry & Shirley Wheeker F
26-12-08-1102 22.91 Jeffrey & Gidgette Hill ¥
26-12-08B-1500 15.75 Michael Mcginnis F
26-12-08-1601 10.63 Gunnell Famjly Trust ¥
26-12-08-1700 25.72 Curtis & Melissa Pallin F, 21-R8
26-12-07-700 196.18 Fred Messerle & Sons, INC 21-CA, 21-R§, F
26-12-18A-100 77.24 Wright Loving Trust ¥
20-12-18A-200 10.01 Paul & Eura Washburn RR-5
26-12-18A-201 4,08 David & Emily MoGriff RR-5
26-12-18B-1900 2.91 James & Archina Davenport RR-5
26-12-18B-1700 25.07 Nova & Ellen Lovell F
26-12-18C-103 57.27 John & Mary Muencrath Trust 12-22-11 F
26-12-18C-300 4.8 Edgar Maeyens Jr RR-5
26-12-18C-200 38.78 Roseburg Resources Co, F
26-12-19-200 38.66 Roseburg Resources Co, F
26-12-19-300 315.54 Roseburg Resources Co. F
26-12-30-100 43.57 Victor & Arianne Elam F
26-12-30-600 3.5 Robert Scoville RR-5
26-12-30-100 40 Jimmie & Carolyn Ketchuin ¥
26-12-30A-500 70,99 Lone Rock Timber Investments §, LLC F
26-12-30-1200 75.46 Menasha Forest Products Cogporation P
26-12-30-1460 77.69 Fred Messetie & Sons, INC ¥
26-12-31A-100 34.48 Ronald & Molly Foord F
26-12-32-400 39.68 Fred Messetle & Sons, INC F
26-12-32-500 161.13 Dee Willis BFUF
26-12-31-700 120 | Pacific West Timber Company (Oregon) LL F
26-12-31-900 30 Anna & Daniel Fox ¥
27-12-06-100 141.68 Lone Rock Timber Investments [, LLC F
27-12-06-200 10.06 Steven & Carole Stalcup F
File Number; ACU-16-013
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27-12-06-300 470.98 Menasha Forest Products Corporation F
_27-12-05-100 475.08 USA (CBWRGL) F
27-12-00-1700 160 Roseburg Resources Co. F
27-12-00-1600 9.55 Pacificorp F
27-12-00-1500 470.45 Menasha Forest Products Corporation F
27-12-00-2500 400 USA (CBWRGL) F
27-12-00-2400 638.62 Coos County Sheep Co. F, EFU
27-12-00-2300 637.56 USA (CBWRGL) F
27-12-22-100 640 Coos County Sheep Co, E
27-12-23-200 320 USA (CBWRGL) ¥
27-12-23-100 183.31 Coos County Sheep Co. EFU, F
27-12-23-300 117.98 Lucky T LLC ¥
27-12-24C-1500 11.10 John & Kara Breuer F
27-12-24C-1600 10.99 Virgil & Carol Willinms RR-5
27-12-24C-1200 3.63 Mary Metcalf RR-5
27-12-24C-1700 il Virgil & Carol Williams EFU
27-12-25-200 64.10 Charles & Johanna Yates LFU
27-12-24C1800 11.26 Rodney Dalton EFU
27-12-24C-2100 10.01 Ted L. Fife Family Trust EFU
27-12-25-201 11.80 Donald & Shirley Fisher F
27-12-25-203 47.28 Walter & Wendy Hazen r
27-12-25-100 155.19 USA (CBWRGL) F
27-11-00-1500 601.60 Menasha Forest Products Corporation I
27-11-00-1400 643.31 USA (CBWRGL) ¥
27-11-00-1700 629.56 USA (CBWRGL) F
27-11-32-1000 80 Pacific West Timber Company (Oregon) LL F
27-11-32-800 269.90 Menasha Forest Products Corporation T
27-11-32-1300 66.56 Menasha Forest Products Corporation F
28-11-05-100 340.26 USA (CBWRGL) F
28-11-05-200 45.99 Windlinx Family Trust ¥
28-11-04-600 470.04 Moore Mill & Lumbet Co, F
28-11-04-800 40 Menasha Forest Products Corporation F
28-11-00-400 640, 240 USA (CBWRGL) F
28-11-10-1000 20 Pacific West Timber Company (Oregon) L1, F
28-11-10-900 189.67 Lone Rock Timber Investments I, LLC ¥
28-11-10-901 1,05 Dora Cemetery Assn, I
28-11-10-1300 57.25 Cynthia Gatrett F, EFU
28-11-10-1400 128.15 Laird Timberlands, LLC ETU
28-11-15-100 7.31 Laird Timberiands, LLC FFU,F
28-11-00-500 280 Moore Mill & Lamber Co. EFU, F
28-11-00-700 200 Pium Creek Timberlands, L.P. F
28-11-13-900 437.52 USA (CBWRGL) F
28-11-24-100 639,76 Keystone Forest Investments, LLC. F
28-11-00-1900 40 Roseburg Resources Co. F
28-10-00-3500 34.93 Roseburg Resources Co., I
28-10-00-3400 503.57 USA (CBWRGL) F
28-10-00-3600 79.54 Lone Rock Timber Investments I, LLC F
File Number: ACU-16-013
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28-10-00-3300 160 FIA Timber Partners 11, L.P, F
28-10-00-3800 160 FIA Timber Pariners II, L.P. F
28-10-00-4100 480 USA (CBWRGL) F
28-10-00-4200 440 USA (0& C) F
28-10-00-4600 280 USA (CBWRGL) F
28-10-00-4500 160 Lone Rock Timberland Co. F
28-10-00-5000 320 Tri-W Group Limited Pastnership 13
28-10-00-4900 160 Plum Creek Timberlands, L.P. F
28-10-00-4800 160 T1i-W Group Limited Partnership F
28-10-00-5600 160 USA (CBWRGL) F
28-10-00-5500 160 Tri-W Group Limited Partnership F
28-10-00-5200 160 Tri-W Group Limited Partnership F .
28-09-00-3500 670.72 USA (CBWRGL) - F
28-09-00-300 656.61 Plum Creok Timberlands, L.P F ]
29-09-00-200 623.72 USA (CBWRGL) F
29-09-00-500 160 Lone Rock Timberland Co. F
29-09-00-600 598.18 Plum Creek Timberlands, L.P F
29-09-00-700 640 USA (CBWRGL) F
25-13-04-300 228.88 Roseburg Forest Praducts Co. CBEMP
25-13-03-200 69.17 Fort Chicago Holdings IT U.S., LLC IND, CBEMP
_ 28-12-07C-101 17.54 Ron Lafranchi Q-IND
28-12-07C-1000 17.24 Ron Lafranchi CREMP, CREMP
IND
28-12-07C-900 9.34 LLBA Contract Cutting, INC CREMP, CREMP
IND
28-12-18B-1500 8.29 LBA Contract Cutting, INC CREMP, CREMP
IND
27-12-26D-1200 18.85 Spencer & Truly Yates EFU
28-13-01DB-300 5.56, .54 City of Coquille City
28-13-01DB-309 10.31 City of Coquille City
28-13-01DB-310 6.59 City of Coquille City
25-13-35-400 54.76 Georgia- Pacific Wood Products Northwest CBEMP
25-13-36-1000 39.18 Georgia- Pacific Wood Products Northwest CBEMP

Reviewing Stafl:
Date of Report;

L PROPOSAL

Jill Rolfe, Planning Director
April 10, 2016

Request for Planning Director Approval for an extension of a conditional use to site natural gas pipeline
as provided by Coos County Zoning and Land Development Ordinance (CCZLDO) § 5.2.600 Expiration

and Extension of Conditional Uses,

File Number; ACU-16-013
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1L BACKGROUND INFORMATION

On September 8, 2010, the County Board of Commissioners (Board) adopted and signed Final Order No.
10-08-045PL, approving Applicant’s request for a conditional use permit authorizing development of the
Pipeline and associated facilities, subject to certain conditions. The decision was subsequently appeated
to, and remanded by the Oregon Land Use Board of Appeals (LUBA). On March 13, 2012, the Board
addressed and resolved two grounds for remand, and approved findings supporting approval of the CUP
for the Pipeline and associated facilities on remand in Final Order No. 12-03-018PL.

Over the past several years, Pacific Connector has been pursuing the necessary approvals for the Pipeline.
All necessary approvals have not been secured as of the date of this report.

Over the past several years, Pacific Connector has been pursuing the necessary approvals for the Pipeline.
Pacific Connector received a FERC Certificate on December 17, 2009. Pacific Cornector Gas Pipeline,
LP and Jordan Cove Energy Project, LP, 129 FERC § 61, 234 (2009). However, due to changes in the
natural gas market and Jordan Cove’s reconfiguration of its Tacility from an LNG import facility to an
LNG exportt facility, FERC issued an order on April 16, 2012 vacating Pacific Connector’s Certificate
despite objections of Pacific Connector. Pacific Connector Gas Pipeline, LP and Jordan Cove Energy
Project, LP, 139 FERC § 61,040 (2012)

Consequent impossibility of obtaining all federal approvals necessary to initiate construetion within the
original two-yeat County approval period, Pacific Connector filed a request with the County on March 7,
2014 to extend its original land use approvals for two additional years. T he Planning Director approved
this request on May 2, 2014, pursuant to provisions of CCZLDO § 5.0.700. The Planning Director’s
decision was appealed on May 27, 2014 (AP-14-02).

On local appeal, the Board of Commissioners invoked its authority under CCZLDO § 5.0.600 to appoint a
hearings officer to conduct the initial public hearing for the appeal and make a recommendation to the
Board, After a public hearing, an extended open record petiod for written evidence and testimony, and
final written argument from the applicant, the Hearings Officer issued his Analysis, Conclusions and
Recommendations to the Board of Commissioners, recommending approval of the application on
September 19, 2014, In light of limitations contained in QAR 660-033-0140 applicable to extensions in
farm- and forest-zoned lands, the Hearings Officer recommended approving the extension request for
only one year, extending the CUP approval from April 2, 2014 to April 2, 2015.

On March 16, 2015, Pacific Connector filed a request for a second extension of the land use approvals for
the origina! Pipeline alignment, File No. ACU-15-07. Staff reviewed the matter, deemed the application
complete on April 8, 2015, and the Planning Director rendered a decision approving the extension request
on April 14, 2015. The approval was appealed on April 30, 2015. File No. AP-15-01, After hearings
before a County Hearings Officer, the Hearings Officer issued 2 written opinion and recommendation to
the Board of Commissioners that they affirm the Planning Director’s decision granting the one year
extension to April 2, 2016. On October 6, 2015, the Board adopted the Hearings Officer’s recommended
decision and approved the requested extension, Final Decision No, 15-08-039PL (attached as Exhibit G).
The Board of Commissioners’ approval of Pacific Connector’s second extension request was not appealed
to LUBA, and that decision is final.

File Number: ACU-16-013
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HI. APPROVAL CRITERIA & FINDINGS OF FACT

e SECTION 5.2.600 EXPIRATION AND EXTENSION OF CONDITIONAL USES

Any conditional use not initiated within the time frame set forth in subsection (3) of this section may be
granted an extension provided that an applicant has made a request and provided the appropriate fee for
an extension prior to the expiration of the conditional use permit approval. Such request shall be
considered an Administrafive Action and shall be submitted to the Director.

1. Extensions on Farm and Forest (Resource) Zoned Property shall comply with OAR 660-033-0140
Permit Expiration Dates which states:

a,  Except as provided for in subsection (e} of this section, a discretionary decision, except
Jor a lend division, made gfter the effective dede of this section approving a proposed
development on agriculfural or forest land outside an urban growth boundory is void two
years from the date of the final decision if the development action is nol initiated in that
period,

b.  Coos County may grant one extension period of up to 12 monihs if;

i, An applicant mekes a written request for an extension of the development

approval period;

it. The request is submitted o the county prior to the expiration of the approval
period;

jit. The applicant states reasons that prevented the applicant from beginning or
continuing development within the approval period; and

iv.  The county determines that the applicant was unable to begin or continue
development during the approval period for reasons for which the applicant was
not responsible,

c. Additional one-year extensions may be authorized where applicable criteria for the
decision have not changed.

FINDING: The reguest covers both the resource and non-resource zoning distriets. This section
only covers the resowrces portion of the approval; however, the applicant has requested the
conservative approach and requests a one-year extension for the entive ACU.  The applicant made
a written request for the extension of the Pacific Connector Gas Pipeline development. The
applicart submitted the application for an extension on March 17, 2016, prior to the expivation date
of April 2, 2016, The applicant has provided the reasons that prevented the applicant from
begiuning or continuing development within the approval period.

The applicant has explained that the reason that the project has not begun is because the Federal
Energy Regulatory Commission’s (FERC) final authorization has not been completed. The project
eannof begin construction without a final decision from FERC as well as other permitting agencies
as listed in the applicant’s Exhibit D. The fact that the project is unable to obtain all necessary
permits to begin prior to the expiration of a conditional use approval is sufficient to grant the
applicant’s requested extension.

File Number: ACU-16-013
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The last consideration for the extension of a conditional use approval in the resource zone is that
the applicable criteria for the decision have not changed. The application criteria pursuant to
which the approval was originally granted have not changed. There has been some additional
language added ta the resource section of the crdinance as well as some renumbeying but the
language of the criteria has not been altered,

Therefore, the application as presented meets the eriteria.

2. Extensions on all non-resowrce zoned property shall be governed by the following.

a. The Director shall grant an extension of up to two (2) years so long as the use is still
listed as a conditional tise under current zoning regulations.

b. Ifuse or development under the permil has not begun within two (2) years of the date of
approval and an extension has not been requested prior to the expiration of the
conditional use then that conditional use is deemed to be invalid and a new application is
required.

c. Ifan extension is granted, the conditional use will remain vaiid for the additional two
years from the date of the original expiration.

FINDING: 'The request covers both the resource and non-resource zoning districts, This section
only covers the non-resources portion of the approval; however, the applicant has requested the
conservative approach and requests a one-year extension for the entire ACU,

The applicant made a written request for the extension of the Pacific Connector Gas Pipeline
development. The applicant submitted the application for an extension on March 17, 2016, priox to
the expiration date of Aprit 2, 2016.

The pipeline crosses both resource and non-resgurce zones, requiring the applicant to request an
extension wnder both subsection one and two of CCZLDO § 5.2.600. In non-resource the extension
is for up to (wo years as long as the use is still listed as a conditional use under the current zoning
regulations. The use is still a listed cenditional use in the relevant noun-resource zones and the
applicant requested the extension prior to the expiration. Therefore, the application request
complies with the criteria the requested one-year extension shail be granted on all non-resource
zoning districts the pipeline was approved to cross.

1V. DECISION:

The applicant has supplied written findings and evidence to suppost approval of this application. There
may be some debate about the FERC decision but that is irrelevant to the criteria. There are conditions
that apply to this use that can be found at Exhibit “A”.

V. EXPIRATION AND EXTENSION OF CONDITIONAL USES

Time frames for conditional uses are as follows!
a Al conditional uses within non-resource zones are valid four (4) years from the date of approvaly
and
b, All conditional uses for dwellings within resource zones outside of the wrban growth boimdary or
wrban unincorporated community are valid four (4) years from the date of approval.

File Number; ACU-16-013
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All non-residential copditional uses within resource zones are valid (2) years firom the date of
approval,
For purposes of this section, the date of approval is the date the appeal period has expived and

1o appedls have been filed, or all appeals have been exhausted and final judgments are effective.
e,  Additional extensions may be applied.

d

This approval has heen extended for one year unless the development, activity or use has been
extended.

File Number; ACU-16-013
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BOARD OF COMMISSIONERS
COUNTY OF CO0S
STATE OF OREGON

IN THE MATTER OF APPROVING AN

EXTENSION REQUEST APPLIED FOR BY FINAL DECISION AND ORDER

PACIFIC CONNECTOR GAS PIPELINE, LP NO. 17-11-064PL

AND APPEALED BY CITIZENS AGAINST LNG

A

NOW BEFORFE THE Board of Commissioners sitting for the transaction of County
business on the 19% day of December, 2017, is the matter of the appeal of the Planning
Director’s May 18, 2017, decision granting Pacific Connector Gas Pipelineg, LP's (hereinafter
the “Applicant”) application for approval of an extension to a conditiona'l use approval fqr
the construction and operation of a natural gas pipeline to provide gas to lordan Cover
Eneray Project’s liquefled natural gas (LNG) terminal and upland facilities.

The Board of Commissioners invoked its authority under the Coos County Zoning and
Land Development Ordinance (CZ1.D0O) §5.0.600.4 to pre-empt the appeal process and
appoint a Hearings Officer to conduct the Initial public hearing for the application and then
make a recommendation to the Board of Commissioners. The Board of Commissioners
appointed Andrew H. Stamp to serve as the Hearings Officer.

Hearings Officer Stamp conducted a public hearing on this matter on August 25,
2017. At the conclusion of the hearing the record was held open to accept additional written
evidence and testimony. The record closed with final argument from the Applicant received
on September 22, 2017,

Hearlngs Officer Stamp lssued his Analysls, Conclusions and Recommendations to
the Board of Commissioners on October 20, 2017. Staff presented some revisi;)ns to the
Findings of Fact; Conciusions of Law and Final Decision for the Board of Commissioners to

consider.

Pape 1
Order 17-11-064PL
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The Board of Commissioners held a public meeting to deliberate on the matter on
November 21, 2017. All members present and participating unanimously voted to
tentatively accept the decision of the Hearings Officer,.-and continued the final decision on
the matter to allow staff to draft the appropriate order and findings. The meeting was
continued to December 5, 2017, for final approval.

On December 5, 2017, the meeting on deliberation was reopened to praovide an
additional opportunity to the Board of Commissioners to declare any potential ex-parte
contacts or conflicts of interest. Commissioner John Sweet revealed two potential ex-parte
communications and those present were allowed to challenge and rebut the substance of
Commissioner Sweet's disclosure. The deliberation was then continued to December 19,
2017, for final adoption and signatures.

NOW, THEREFORE, the Board of Commissioners, having reviewed the Hearings
Officer's Analysis, Conclusions and Recommendation, the arguments of the parties, and the
records and files herein,

IT IS HEREBY ORDERED that the Planning Director’s May 18, 2017, decision granting
Pacific Connector Gas Pipeline, LP's (hereinafter the “Applicant”) application for approval of
an extension to the conditional use approval for the construction and operation of a natural
gas pipeline is affirmed, and the Board further adopts the Findings of Fact; Conclusions of
Law, and Final Decision attached hereto as “Exhibit A” and incorporated by reference herein.

ADOPTED this 19th day of December 2017.
BOARD OF COMMISSIONERS:

L }/ \f\/}\ (’ *’f\é/\-.—- f',"))e;..'f,«-‘f_".--': (kg

COMMISSIONER , RECORDING SECRETARY

o PP o
C ISFIONER

e, //;W,/—

g

COWISSIONEF’(
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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
FINAL DECISION OF THE COOS COUNTY
BOARD OF COMMISSIONERS

PACIFIC CONNECTOR GAS PIPELINE
{APPEAL OF A SECOND EXTENSION REQUEST FOR
CounTty FILE No. HBCU 10-01/REM 11-01)
Co00s COUNTY, OREGON

FiLE No. AP 17-004 (APPEAL OF COUNTY FILE No. EXT-17-005).

DECEMBER 19, 2017

EXHIBIT A

Exhibit 6
Page 3 of 31




L INTRODUCTION
A. NATURE OF THE LOCAL APPEAL

The appellant challenges the Planning Director’s decision to allow the applicant Pacific
Connector Gas Pipeline, LP, (hereinafter the “Applicant,” “Pacific Connector,” or “PCGP”), an
additional one-year extension on its development approval, to April 2, 2018.

B. CASE HISTORY

In 2010, Pacific Connector submitted a land use application secking development
approval to construct and operate a natural gas pipeline to provide gas to Jordan Cove Energy
Project’s liquefied natural gas (LNG) terminal and upland facilities. As established in Pacific
Connector’s original land use application and subsequent proceedings, the Pipeline is within the
exclusive siting and authorizing jurisdiction of the Federal Energy Regulatory Commission
(FERC), requiring a FER C-issued Certificate of Public Convenience and Necessity (Cettificate)
prior to construction. Under the federal Coastal Zone Management Act, however, a land use
consistency determination is also required within the state’s Coastal Zone Management Area
(CZMA), precipitating Pacific Connector’s application for local land use approvals, including
the 2010 application to Coos County.

On September 8, 2010, the County Board of Commissioners (Board) adopted and signed
Final Order No. 10-08-045PL, approving Applicant’s request for a CUP authorizing
development of the Pipeline and associated facilities, subject to certain conditions. The decision
was subsequently appealed to, and remanded by, the Oregon Land Use Board of Appeals
(LUBA). On March 13, 2012, the Board addressed and resolved two grounds from remand, and
approved findings supporting approval of the CUP for the Pipeline and associated facilities on
remand in Final Order No. 12-03-018PL, The March 13, 2012 decision became final when the
21-day appeal window expired and no appeals were filed on April 2, 2012. The 2010 and 2012
approvals are referred to collectively as the CUP. The CUP authorizes construction and operation
of a natural gas pipeline and associated facilities on approximately 49.72 linear miles within
Coos County, extending from Jordan Cove Energy Project’s LNG Terminal to the alignment
section in adjacent Douglas County.

Over the past several years, Pacific Connector has been pursuing the necessary approvals
for the Pipeline. Pacific Connector received a FERC Certificate on December 17, 2009. Pacific
Connector Gas Pipeline, LP and Jordan Cove Energy Project, LP, 129 FERC ¥ 61, 234 (2009).
However, due to changes in the natural gas market and Jordan Cove’s reconfiguration of its
facility from an LNG import facility to an LNG export facility, FERC issued an order on April
16, 2012 vacating Pacific Connector’s Certificate despite objections of Pacific Connector.
Pacific Connector Gas Pipeline, LP and Jordan Cove Energy Project, LP, 139 FERC 4 61,040
(2012) (attached as Exhibit D).

Due to FERC’s decision to revoke Pacific Connector’s FERC Certificate, it was
necessary for Pacific Connector to seek new FERC approval for the Pipeline as reconfigured to
serve Jordan Cove’s proposed LNG export facility. In June 2012, Pacific Connector inifiated the

Board of Commissioners’ Findings AP-17-04 (Extension of HBCU-10-01 / REM 11-01)

Page I
EXHIBIT A
Exhibit 6
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mandatory FERC “pre-filing” process to seck a new FERC Certificate. FERC Docket No. PF12-
17-000. Following a public scoping process initiated by FERC that lasted until Cctober 29, 2012,
Pacific Connector filed a new application with FERC on June 6, 2013. FERC Docket No. CP-13-
492-00.

On November 7, 2014, FERC issued a Draft Environmental Impact Statement (DEIS) for
the Pipeline, with public comment held open until mid-February 2015. FERC’s revised schedule
for the project indicated that completion of the Final EIS was scheduled for June 12, 2015, with a
FERC decision on Pacific Conmector’s application expected by September 10, 2015. Nofice of
Revised Schedule for Environmental Review of the Jordan Cove Liguefaction and Pacific
Connector Pipeline Projects; Jordan Cove Energy Project, LP, Docket No. CP13-483-000;
Pacific Connector Gas Pipeline LP, Docket No. CP13-492-000 (Feb. 6, 2015).

Pacific Connector’s CUP originally contained a condition which prohibited the use of the
CUP “for the export of liquefied natural gas” (Condition 25). After the initial FERC
anthorization for the Pipeline was vacated due to the reconfiguration of the J ordan Cove facility,
Pacific Connector applied to Caos County on May 30, 2013 for an amendment to the CUP
requesting deletion or modification of Condition 25 as necessary for the use of the Pipeline to
serve the Jordan Cove LNG export facility. After a xevised application narrative was submifted,
the application was desmed cowmplete on August 23,2013, and the County provided a public
hearing before a Heatings Officer. On February 4, 2014, the Board adopted the Hearings
Officer’s decision and approved Pacific Connector’s requested modification of Condition 25.
Final Order No. 14-01-006PL, HBCU-13-02 (Feb. 4, 2014).

Project opponents appealed the County’s Condition 25 Decision to LUBA, which upheld
the County decision. McCaffree et al. v. Coos County et al., 70 Or LUBA 15 (2014). After
further appeal of the LUBA decision, the Oregon Court of Appeals affirmed LUBA’s decision
without opinion. McCaffree v. Coos County, 267 Or App 424, 341 P3d 252 (2014),

Meanwhile, in light of the withdrawal of its FERC Certificate and the consequent
impossibility of obtaining all federal approvals necessary to initiate construction within the
original two-year County approval period, Pacific Connector filed a request with the Couaty on
Miarch 7, 2014 to extend its original CUP approval for two additional years. The Planning
Director approved this request on May 2, 2014, pursuant o provisions of CCZLDO § 5.0.700.
The Planning Director’s decision was appealed on May 27, 2014 (AP-14-02).

On local appeal, the Board invoked its authority under CCZLDO § 5.0.600 to appoint a
Hearings Officer to conduct the initial public hearing for the appeal and make a recommendation
to the Board. After a public hearing, an extended open record period for written evidence and
testimony, and final written argument from the applicant, Hearings Officer Andrew Starnp issued
his Analysis, Conclusions and Recommendations to the Board, recommending approval of the
application on September 19, 2014. In light of limitations contained in OAR 660-033-0140
applicable to extensions in farm- and forest-zoned lands, the Hearings Officer recomumended
approving the extension request for only one year, extending the CUP approval from April 2,
2014 to April 2, 2015.

Board of Conwnissioners® Findigs AP-17-04 (Extension of HBCU-10-01 / REM 11-01}
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The Board held a public meeting to deliberate on the matter on September 30, 2014, At
the hearing, the Board voted to accept the Hearings Officer’s recommended approval as it was
presented. On October 21, 2014, the Board adopted its decision approving an extension of
Pacific Connector’s conditional use approval for one year, until April 2, 2015,

On November 12, 2014, Jody McCaffiee and John Clarke (Petitioners) filed a Notice of
Intent to Appeal the Board’s decision to LUBA. On January 28, 2014, the deadline for
Petitioners to file their Petition for Review, Petitioners instead voluntarily withdrew their Notice
of Intent to Appeal, and LUBA dismissed Petitioners’ appeal. McCaffiee v. Coos County, __Or
LUBA __, LUBA No. 2014-102 (Feb. 3, 2015). Accordingly, the Board’s decision to extend
Pacific Connector’s conditional use approval until April 2, 2015 is final and not subject to further
appeal.

On March 16, 2015, Pacific Connector filed a request for a second extension of the land
use approvals for the original Pipeline alignment. File No. ACU-15-07. Staff reviewed the
matter, deemed the application complete on April 8, 2015, and the Planning Director rendered a
decision approving the extension request on April 14, 2015, The approval was appealed on April
30, 2015. File No. AP-15-01. After a hearing before a County Hearings Officer, the Hearings
Officer issued a written opinion and recommendation to the Board that they affirm the Planning
Director’s decision granting the one-year extension to April 2, 2016. On October 6, 2015, the
Board adopied the Hearings Officer’s recommended decision and approved the requested
extension, Final Decision No. 15-08-039PL, The Board’s approval of Pacific Connector’s
second extension request was not appealed to LUBA, and that decision is final.

On March 11, 2016, FERC issued an Order denying PCGP’s application for a certificate
of public convenience and necessity. Nonetheless, on March 16, 2016, the applicant’s attorney
filed for a third extension and it was approved on April 5, 2016 (ACU-16-013). This decision
was not appealed and was valid until April 2, 2017,

The FERC Order issued on March 11, 2016 was made “without prejudice,” which means
that PCGP can file again if it wishes to do so. See FERC Order dated March 11, 2016 at 21. On
April 8, 2016, PCGP filed a request for a rehearing to FERC. FERC issued a denial of that
request on December 9, 2016,

PCGP prompily filed a Request for Pre-Filing Approval on January 23, 2017, See
Exhibit C to Perkins Coie’s September 8, 2017 letter, FERC approved that request on February
10,2017, Id

The Applicant’s attormey submitted PCGP’s fourth extension request on March 30, 2017
(County File No. EXT-17-005), ptior to the expiration of the prior extension approval. A notice
of decision approving the extension was mailed on May 18, 2017. An appeal was filed on June 2,
2017 which was within the appeal deadline. On August 25, 2017 the public hearing was held on
this matter. Subsequent written testimony was received until September 15, 2017, The
applicant’s final argument was received on September 22, 2017. On October 20, 2017, the
County Hearings Officer issued his recommended order that the Board approve the Applicant’s
request. On November 21, 2017 the Board of Commissioners held a public hearing to review the
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Hearings Officer decision and deliberate on the matter, The Board of Commissioners made a
tentative decision and instructed staff to draft the order and findings incorporating the Hearings
Officers recommendation for final adoption. The Board generally accepts the Hearings Officei’s
recommendation and affirms the staff decision for the reasons explained below.

1I. LEGAL ANALYSIS.

A, Criteria Governing Extensions of Pexmits,

Once a development approval has been granted, as happened in this case, an extension
may or may not be allowed, based on the ctiteria found in CCZLDO § 5.2.600. Under the terms
of CCZLDO § 5.2.600, the Planning Director may approve extension tequests as an
Administrative Action under the local code. Extension decisions are subject to notice as
described in CCZLDO § 5.0.900(2) and appeal requirements of CCZLDO § 5.8 for a Planning
Director’s decision. The criteria set forth in CCZLDO § 5.2.600 are reproduced below.

Any conditional use not initiated within the time frame set forth in subsection (3) of this section
may be granted an extension provided that an applicant has made a request and provided the
appropriate fee for an extension prior to the expiration of the conditional use permit approval.
Such request shall be considered an Administrative Action and shall be submitted to the
Director.

1. Extensions on Farm and Forest (Resource) Zoned Property shall comply with OAR 660-033-
0140 Permit Expiration Dates which states:

a. Except as provided for in subsection (e) of this section, a discretionary decision, except for a
land division, made after the effective date of this section approving a proposed development on
agricultural or forest land outside an urban growth boundary is void two years from the date of
the final decision if the development action is not initiated in that pexiod.

b. Coos County may grant one extension period of up to 12 months if:

i, An applicant makes a waitten request for an extension of the development approval period;

ii. The request is submitted to the county prior to the expiration of the approval period;

iii. The applicant states reasons that prevented the applicant from beginning or continuing
development within the approval period; and

iv. The county determines that the applicant was unable to begin or continue development during
the approval period for reasons for which the applicant was not responsible.

¢. Additional one-year extensions may be authorized where applicable criteria for the decision
have not changed.

d. If a permit is approved for a proposed residential development on agricultural or forest land
outside of an urban growth boundary, the permit shall be valid for four years. An extension of a
permit described in subsection (¢) of this section shall be valid for two years.

Board of Commissioners* Findings AP-17-04 (Exfension of HRCU-10-01 / REM 11 -01)

Page 4
EXHIBIT A
Exhibit 6

Page 7 of 31




e. For the purposes of subsection (¢) of this section, "residential development” only includes the
dwellings provided for under in the EFU and Forest zones in Chapter 4.

f. Extension requests do not apply to temporary use permits, compliance determinations or
zoning compliance letters. '

2. Extensions on all non-resource zoned property shall be governed by the following,

a, The Director shall grant an extension of up to two (2) years so long as the use is still listed as a
conditional use under current zoning regulations.

b. If use or development under the permit has not begun within two (2) yeass of the date of
approval and an extension has not been requested prior to the expiration of the conditional use
then that conditional use is deemed to be invalid and a new application is required.

¢. If an extension is granted, the conditional use will remain valid for the additional two years
from the date of the original expiration.

3. Time frames for conditional uses and extensions are as follows:

a, All conditional uses within non-resource zones are valid four (4) years from the date of
approval; and

b. All conditional uses for dwellings within resource zones outside of the urban growth boundary
or urban unincorporated community are valid four (4) years from the date of approval.

¢. All non-residential conditional uses within resource zones are valid (2) years from the date of
approval.

d. For purposes of this section, the date of approval is the date the appeal period has expired and
no appeals have been filed, or all appeals have been exhausted and final judgments are effective.

CCZLDO § 5.2.600; see also OAR 660-033-0140(2). These criteria are addressed individually
below.

Note: The CUP authorizes the Pipeline to be developed on both resource-zoned
and non-resource zoned land. Therefore, the Applicant takes the conservative
approach and requests a one-year extension for the entire CUP,

B. Pacific Connector’s Compliance with the Applicable Standards for a CUP
Extension Request on Farm and Forest Lands

CCZLDO § 5.2.600(1)(a) provides as follows:

1. Extensions on Farm and Forest (Resource) Zoned Property shall comply with OAR 660-033-
(1140 Permit Expiration Dates which states:

a. Except as provided for in subsection (e) of this section, a discretionary decision, except for a
land division, made after the effective date of this section approving a proposed development on
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agricultural or forest land outside an urban growth boundary is void two years from the date of
the final decision if the development action is not initiated in that period.

The Board finds that Pacific Connector’s application and attachments demonstate
compliance with the code requirements at CCZLDO 5.2.600(1)(a) and OAR 660-033-0140(1)
for granting extension requests for land use approvals on farm and forest lands.

This criterion is met because a timely extension request was filed and the critetia have not
changed. (See discussion below).

C. The Applicant Meets the Applicable Criteria Set Forth at § 5.2.600(1)(b).

a. Pacific Connector has made a written reguest for au extension of the
development approval period.

CCZLDO § 5.2.600(1)(b)(i) provides as follows:
b. Coos County may grant one extension period of up to 12 months if:
i. An applicant makes a written request for an extension of the development approval period,

The written narrative and application specifically request an extension submitted by the
Applicant on March 30, 2017 of the development approval period. CCZLDO § 5.2.600(1)(b)(i).

This criterion is met.

b. Pacific Connector’s request was submitted to the County prior to the
expiration of the approval period,

CCZLDO § 5.2.600(1)(b)(i1) provides as follows:
b. Coos County may grant one extension period of up to 12 months if:

ii. The request is submitted to the county prior to the expiration
of the approval period;

As noted above, the CUP was set expire on April 2, 2017. On March 30, 2017, Pacific
Connector applied for a fourth extension of the approval period. The March 30,2017 extension
application was thus timely submitted prior to the April 2, 2017 expiration of the extended CUP.
CCZLDO § 5.2.600(1)(b){ii).

Thig criterion is met.

PCGP was unable to begin or continue development during the approval period for reasons for
which the Applicant was not responsible.
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CCZLDO § 5.2.600(1){b)(iii) and (iv) provides as follows:

iii. The applicant states reasons that prevented the applicant front beginning or continuing
development within the approval period; and

iv. The county determines that the applicant was unable to begin or continue development during
the approval period for reasons for which the applicant was not responsible.

To approve this extension application, the Board must find that PCGP has stated reasons
that prevented PCGP from beginning or continuing development within the approval period and
PCGP is not responsible for the failure to commence development. CCZLDO § 5.2.600

(Vb)) & ().

These two provisions have generated quite a bit of testimony and discussion among the
parties. While there are good arguments on both sides of the debate, PCGP ultimately has the
better arguments, as discussed below.

As the Applicant explains, the Pipeline is an interstate natural gas pipeline that requires
pre-authorization by FERC. Until PCGP obtains a FERC certificate authorizing the Pipeline,
PCGP cannot begin construction or operation of the facilities in the County or elsewhere along
the Pipeline route. FERC has not yet authorized the Pipeline. Therefore, PCGP cannot begin or
continue development of the Pipeline along the alignment authorized by the approval.

The opponents argue that PCGP’s failure to secure the necessary FERC authorizations
was PCGP’s own fault. See, e.g., Letter from Jody McCaffree dated August 25, 2017. Ms.
MeCaffree points out that FERC denied PCGP’s application and also denied PCGP’s request for
a rehearing, The opponents’ argument is also articulated in letters by Mr. Wim de Vriend dated
August 25, 2017 and Sept 8, 2017, Exhibits 6 and 9. For example, in his Sept 8, 2017 letter, M.
de Vriend points out that PCGP’s application was denied because PCGP failed to provide
evidence of sufficient market demand, and because PCGP failed to secure voluntary right-of-way
from a majority of landowners on the pipeline route.

The Board has reservations about the precedent that would be set by accepting the
opponents’ contention: The concern is that the opponents” detailed inquiry would only be used in
this case, which essentially means that PCGP would be treated differently than other applicants,

In this regard, the Applicant points out that the County previously accepted the “no
federal permits in hand” reasoning as a basis to grant a time extension for the Pipeline, without
getiing into a detailed analysis regarding who is “at fault” for not obtaining the needed permits.
In a previous case, the County found that the lack of FERC approval meant PCGP could not
begin or continve development of the project;

“In this case, the applicant needs federal approval for the gas pipeline
project, and the project cannot commence until those federal approvals are
forthcoming. Even the primary opponent to the project, Ms. Jody
McCaffree, admits the facts that caused the applicant to be unable to begin
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or continue development during the approval petiod, i.e., that [FERC]
vacated the federal authorization to construct the pipeline.”

See County Final Order No. 14-09-063PL, ACU-14-08/AP 14-02 in Exhibit 3 to the Application
narrative at 9.

Likewise, in granting a previous extension of this Approval, the County Planning
Director stated:

“The fact that the project is unable to obtain all necessary permits
to begin prior to the expiration of a conditional use approval is
sufficient to grant the applicant’s requested extension.”

See Director’s Decision for County File No. ACU-16-013 in Exhibit 2 to Application harrative
on page 13. This 2016 decision was not appealed. While previous decisions are not likely gomg
to be considered formal binding “precedent,” the Board believes that it is impostant for the
County to be consistent in how it applies its code from case to case. So how rigorous of a look
that the County takes in attempting to assign fault for the failure of PCGP to obtain the FERC
permits is an issue that could have consequences for future cases.

Arguably, the facts are different for this extension than the facts presented in previous
extension requests, Unlike previous extensions, FERC has now issued both a denial and has
rejected a rehearing request, and, as of the close of the evidentiary record in this case, there was
no current application pending with FERC.

Perhaps the most vexing issue is whether the opponents are correct that PCGP is
“responsible” for FERC not yet approving the Pipeline. The code is drafted in a manner that it
requires the County to determine, for any given extension request, that the applicant was not
“responsible” for the reasons that caused the delay. The Webster's Third New International
Dictionary (1993) defines the term “responsible” as “answerable as the primary, cause, motive,
ot agent whether of evil or good.” 'The Board interprets the word “responsible” to be the same as
“within the applicant’s control.” Stated another way, the question is whether the applicant is “at
fault” for not exercising its permit rights in a timely manner. The aim of the criterion is to not
reward applicants that do not actively pursue their development, while at the same time
providing some measure of sympathy and assistance to applicants who ave diligently trying to
effectuate their permit but who run into unexpected problems that they are not in full control to
correct or fix.

Reasons that might typically found to be “beyond the control” of an applicant would
include:

o Delays caused by construction contractors or inability to hire sufficient workers;
» Unusual delays caused by abnormal weather years, such as in the case of El Nino
or La Nina weather patterns; ‘
Delays in obtaining financing from banks;
Delays in getting approval from HOA architectural review committees;
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e Encountering unexpected legal problems related to the land, such as a previously
unknown adverse possession claim;

¢ Encountering sub-surface conditions differing from the approved plans,

e Exhuming Native American artifacts; and

e Inabilily to meet requirements imposed by other governmental agencies.

IFailures to act which might be considered to be within the confrol of an applicant include:

e Tailing to apply for required permits;
e Failing to exercise dve diligence in pursuing the matter;
e Procrasination.

As shown above, this is a highly subjective determination, and judicial review of well-
documented reason for granting or denying an extension is likely limited, at best.

In this case, it is sufficient to conclude that because the Applicant has thus far been
unsuccessful in obtaining permits from FERC despite the Applicant’s reasonable efforls to obtain
same, the Applicant is therefore not at fault for failing to begin construction on the pipeline.

The opponents would have the Board delve deeply into FERC’s administrative
proceedings and assess PCGP’s actions and inactions and draw conclusions about same within
the context of a complex, multi-party administrative proceeding being conducted by a non-
County agency. Both the Applicant and the opponents have apparently been deeply involved in
the FERC process, but the Board has had no involvement with that process. The Board believes
that the opponents are asking the County to get into too much detail about the reasons for the
FERC denial.

FERC has specifically left the door open for PCGP to reapply, and it appears that the pre-
filing process has been initiated. The Board sees no harm in leaving these County land use
permits in place in the interim, As has been repeatedly pointed out, these permits are
conditioned upon - and are worthless without - concurrent FERC approvals.

The Board finds the Applicant’s following argument to be compelling:

Quite simply, th[e] level of inquiry [demanded by the opponents]
is absurd: It forces the Hearings Officer to engage in a practically
futile exercise and one that greatly exceeds the scope of the
extension criteria. It would be akin to asking the Hearings Officer
to determine whether an applicant, who needed an extension
because it could not obtain financing, was “responsible” for a
lender denying the applicant’s loan application, The Hearings
Officer is neither qualified nor required to conduct this analysis.
Thus, properly construed, in order to determine whether PCGP was
“responsible” for circumstances that prevented permit
implementation under CCZLDO §5.2.600.1.b.1v, the Hearings
Officer was only required to verify whether PCGP had exercised
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steps within its control to implement the Approval. As explained
above, PCGP has taken those steps.

Thinking about how this level of analysis might affect future precedent, the argument
from Applicant’s counsel, Mr. King, is persuasive. He is correct that it would be asking too
much for the County to analyze, as an example, exactly why bank financing was not
forthcoming, or who was at fault if an HOA. withholds ARC approvals. It is sufficient to
conclude that bank financing involves discretionary decision making on the part of a third party
who is not under the control of the applicant, If that process does not result in a favorable
outcome for an applicant, he or she should not be found to be “responsible” for that failure, given
that it was not a decision that was within their complete control.

Beyond that policy point, however, there are further reasons why the Applicant is correct.
When construing the text of a provision, an appellate body is to give words their “plain, natural,
and ordinary meaning.” PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143
(1993). The term “responsible” is not defined in the CCZLDO.

In such cases, Oregon coutts rely, to the extent possible, on dictionaries contemporaneous
with the enactment of the disputed words. Although the Supreme Court has stated that “no single
dictionary is authoritative,” Davidson v. Oregon Government Ethics Com., 300 Or 415, 420, 712
P2d 87 (1985), Oregon couits have predominantly used Webster's Third New International
Dictionary as the authority for determining the plain meaning of a term in an ordinance. The
Wehster’s Third New International Dictionary (1993) defines the terin “responsible” in a number
of ways, including as “answerable as the primary cause, motive, or agent whether of evil or
good” As the Applicant notes, “[T]his is the only plausible definition in this context because the
issue under CCZLDQ 5.2.600.1.b.1v is whether the applicant is at fault in not exercising its
permit rights.” The Board concurs with and utilizes the Applicant’s definition of this term.

The Board finds that PCGP was not the “primary cause” of the circumstances causing
PCGP to be unable to begin or continue development during the development approval period.
First, PCGP cannot be “responsible” for the FERC denial because PCGP did not request or issue
that denial. Stated another way, because PCGP was required to obtain a discretionary permit
from another agency as a prerequisite to implementing the permit, PCGP necessarily was not in
sole control, 7.e., was not the “primary cause,” over whether or when FERC issued that permit.

Iikewise, although FERC wanted additional evidence of “need,” obtaining that evidence
was also not within PCGP’s control. For example, as FERC’s order states, the existence of long-
term precedent or service agreements with end users is “significant evidence of need or demand
for a project.” See FERC Order dated March 11, 2016 at 15, Further, the requirement to show
this market “need” is reduced if an applicant can show that it has acquired all, or substantially
all, of the right-of-way along the pipeline route. See FERC Order dated Maxch 11, 2016 at 14-
15. Bat, both of these categories of evidence (precedent agreements with end users and
agreements with landownets) are bilateral contracts, which require a meeting of the minds
between PCGP and a third party. PCGP cannot unilaterally enter a bilateral contract or coerce
another party into such a contract.
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Further, PCGP cannot control if or when third parties will enter contracts with PCGP or
whether third parties are unreasonable in their negotiations, Under these circumstances, PCGP is
not the “primary cause” for not demonstrating a “need” for the Pipeline.

PCGP argues that it worked diligently and in good faith during the one-year approval
petiod to obtain approval of required permits and otherwise implement the Approval. PCGP
emphasizes that it has taken affirmative steps to pursue the applicable FERC permits and related
move the project closer to fruition: '

During the applicable one-year approval period (April 2016-April
2017), PCGP took the following specific actions to implement the
Approval:

o Actively acquired voluntary easements with landowners by
reaching agreements with both private landowners and
commercial timber companies.

e Performed civil and environmental surveys within the
County to advance the design and routing of the Pipeline

» Engaged specialist contractors to perform geotechnical
investigations along the Pipeline route

o Negotiated with potential end users for the transmission of
natural gas that will be transported by the Pipeline

See letter from PCGP Project Director regarding implementation activities in Exhibit D to
Perkins Coie’s September 8, 2017 letter. This testimony appears to be largely unrefuted in the
record.

Finally, PCGP argues that the delay in obtaining FERC approval of an alignment for the
Pipeline has caused other agencies to also delay their review and decision on Pipeline-related
permits. The Pipeline is a complex project that requires dozens of major federal, state, and local
permits, approvals, and consultations needed before PCGP and the developer of the related
Jordan Cove Energy Project can begin construction. See permit list in Exhibit 4 to the
Application narrative. The County has previously accepted this explanation as a basis to find
that a Pipeline-related time extension request satisfies this standard. See County Final Order No.
15-08-039P1., File No. AP-01-01, ACU15-07 in Exhibit 5 to the Application narrative at 11.
Therefore, PCGP bas identified reasons that prevented PCGP from commencing or continuing
development within the approval period.

Opponents do not dispute that PCGP engaged in the implementing actions during the
approval petiod. Instead, they note that, subsequent to PCGP filing the Application with the
County, FERC denied PCGP’s request for reconsideration of FERC’s denial of the project
certificate. Opponents further contend that PCGP was “responsible” for FERC’s denial because
PCGP did not meet its burden of proof before FERC.
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In its final argument, PCGP states:

Under opponents’ theory that PCGP is the “responsible” party, if
PCGP had simply presented additional evidence regarding public
need for the project to FERC, FERC would have unquestionably
approved the certificate request and would have done so before
April 2, 2017. Butit is entirely possible that, FERC would not
have done so. Even if PCGP presented additional evidence of
public need, another party-—perhaps one of the opponents even—
might have presented evidence that rebutted or undermined
PCGP’s evidence, causing delay or even denial. Alternatively,
even if PCGP had presented additional evidence of public need,
FERC might not have issued a decision until after December 10,
2016. A third plausible option is that FERC could have approved
the certificate, but that approval could have been bound up in
appeals or requests for reconsideration filed by opponents, which
would have delayed PCGP’s implementation. In short, there are
simply too many potential variables and outcomes to declare
PCGP the “responsible” party under the circumstances.

The Board agrees with this analysis. The opponents’ atgument places too high a burden of proof
on the Applicant. Again, the Board believes that the County should be able to grant extensions
so long as the reason for the delay in the project was caused by external factors that the
Applicant does not have a complete ability to control. This should set a fairly low bar, and in
pgeneral, the County should err on the side of granting extensions.

The opponents have not presented evidence that undermines PCGP’s evidence that it was
not the “primary cause” for the circumstances causing PCGP to be unable to begin or continue

development during the approval period. Therefore, the Board denies opponents’ contention on
this issne. The Roard find that the application satisfies CCZLDO 5.2.600.1.b.iii and iv.

These two criteria are met.

The Criteria Governing the PCGP CUP Have Not Changed.
CCZLDO § 5.2.600.1.c provides as follows:

c. Additional one-year extensions may be authorized where applicable criteria for the decision
have not changed.

While the County standards for approving extensions have recently been modified, none
of the applicable substantive approval criteria for the Pipeline have changed since the original
County decision to approve the Pipeline in 2010}

! While the County amended its criteria for evaluating extension applications in January 2015, these amendments
did not affect the criteria on which the “decision” — the initial land use approval — was based.
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The opponents contend that the approval criteria for a Pipeline permit decision have
changed because County Ordinance No. 15-05-005PL—which adopted amendments to the Coos
County Comprehensive Plan (CCCP) pertaining to natural hazards—became effective in 2016,
The Board does not agree for two reasons.

First, the ordinance in question did not take effect until July 30, 2017. Ordinance No. 15-
05-005PL had an original effective date of July 30, 2016, On July 19, 2016, and prior to the
effective date of Ordinance No. 15-05-005PL, the Board “deferred” the effective date of
Ordinance No. 15-05-005PL to August 16,2017, The Board understands the term “defer” in this
context to be the same as “delay” its implementation. The Board continued to defer the effective
date of Ordinance No. 15-05-005PL in public meetings held on August 16, 2016, September 7,
2016, October 19, 2016, December 7, 2016, January 12, 2017, and March 15, 2017, See
generally Board meeting minutes reflecting Board approval of extensions of the effective date of
Ordinance No. 15-05-005PL, attached to County staff memo dated September 1, 2017, PCGP’s
extension application was deemed complete on or about March 31, 2017, Because the CCCP
provisions at issue were not in effect on that date (or at any point during the one-year approval
period at issue), they cannot be considered as changes to the “approval criterja.”

The Applicant states as follows:

Although opponents contend that the Board’s actions to extend the
effective date of Ordinance No, 15-05-005PL were ineffective
because the Board failed to follow the correct procedures for
amending an eatlier land use decision, the Heatings Officer should
deny this contention. Even accepting opponents’ initial contention
as correct—that the Board failed to follow the correct procedures
for amending an eatlier land use decision when it extended the
effective date of Ordinance No. 15-05-005PL—opponents
mischaracterize the consequence of the Board’s error. To the
extent the Board erred, it does not render the Board’s action void
on its face. Instead, because the Board’s decisions to toll the
effective date, according to opponents, were appealable land use
decisions, they only become void if appealed and reversed or
remanded by LUBA. Neither opponents nor any other party have
“appealed the Board’s actions. Therefore, the Board’s extension of
the effective date of Ordinance No. 15-05-005P1, was valid, and
the CCCP natural hazard provisions did not take effect until July
30, 2017.

See Applicant’s Final Argument, Exhibit 16 at p. 2. In other words, the Applicant is saymg that
even if the Board’s Motions, which are memorialized in minutes, were procedurally and
substantively flawed, these decisions constitute a final land use decision that must be appealed to
LUBA.

The Board does not believe that the decision to delay the effective date of the Ordinance
is a land use decision, for the reasons set forth in detail below. But the Board does agree with
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the Applicant’s broader point, which is that the decision would need to be appealed and
determined to defective by a Court; it is not void on its face.

To constitute a statutory “land use decision,” a number of prerequisites must be et
Among other things, the decision at issue must be “final.” ORS 197.830(9); E & R Farm
Partnership v. Cily of Gervais, 37 Ot LUBA 702, 705 (2000). The legislative intent behind the
concept of finality is to ensure that local governments have the first opportunity to both preside
over and reach a final determination: on land use matters within their respective jurisdictions,
before those decisions are reviewed by LUBA. The doctrine also serves as a method to achieve
judicial efficiency, by making sure that issues are fully vetted at the local level.

The case law addressing the finality concept reveals three separate lines of cases, or
prongs, of the doctrine:

(1) what local event or action triggers ‘finality,”
(2) whether the decision is binding vs. advisory, and
(3) whether the decision is an interlocutory decision.

The first line of cases could be relevant here. These cases focus on wher the decision is
final at the local level. In other words, this aspect of the finality requirement concerns what
specific event triggers the 21-day appeal clock to LUBA (i.e. whether that is the oral decision,
the point where the decision is reduced to writing and signed, or when it is mailed to the parties,
etc). See generally Columbia River Television v. Maultnomah County, 299 Or 325, 331, 702 P2d
1065 (1985); Hemstreet v. Seaside Improvement Comm., 16 Or LUBA. 748, 750 (1988); Gordon
v. Clackamas County, 10 Or LUBA 240, 247 (1984). Generally speaking, the point in time
wherte the decision is reduced to writing and signed triggers the 21-day clock? ORS 197.830(9).

LUBA has enacted an administrative rule that is aired at this prong of the finality
concept. OAR 661-010-0010(3) creates a default rule by defining the term “final decision” as

follows:

(3) "Final decision"; A decision becomes final when it is reduced to
writing and bears the necessary signatures of the decision maker(s),
unless a local rule or ordinance specifies that the decision becomes

final at a later date, in which case the decision is considered final as
provided in the local rule or ordinance.

2 previously, there had been a rule established by the Oregon Court of Appeals in League of Women Voters v. Coos
County, 82 Or App 673, 729 P2d 588 (1986) stating that, wnder most circumstances, the time for appealing a local
[and use decision or limited land use decision was tolled from the time the decision was signed until the local body
provided notice of the decision to the appealing party. However, in Wicks-Snodgrass v. City of Reedsport, 148 Or
App 217, 939 P2d 625 (1997) rev, den., 326 Or 59 (1997), the court concluded that its earlier reading of ORS
197.830(8) was contrary to the language of the statute, and ovenraled League of Women Voters. Under the Tule
announced in Wicks-Snodgrass, the time for a petitioner to appeal a local land use decision to LUBA under ORS
197.830(8) begins to Tun from the date the local decision becomes final, and not from the date when the local
government provides potice of that decision. Wicks-Srodgrass, 148 Or App at 223-24.
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Thus, under the rule, the oral vote by a Board of Commissionets, is genetally not the final
decision because it is not reduced to writing. Elion v. City of Tigard, 1 Or LUBA 349 (1980);
Noble v. City of Fairview, 27 Or LUBA 649, 650 n 2 (1994); Shaffer v. City of Happy Valley, 44
Or LUBA 536, 544 (2003) (city council action on appeal mmust be in writing). However, the
minutes of that oral vote were memorialized in writing, and that writing could be a land use
decision.

Despite the language of the rule set forth in OAR 661-010-0010(3), the Coust of Appeals
and LUBA have held that a signature is only an essential element for finality if another statute,
rule or ordinance provides that the signature is necessary for that type of decision. For example,
in Weeks v. City of Tillamook, 113 Or App 285, 832 P2d 1246 (1992), the Court of Appeals held
that an oral decision by the city council, reflected in its minutes, was a final “land use decision™
under the circumstances of that case. Id at 289. The court explained that procedural defects in
the decision do not mean that there is no land use decision subject to LUBA's jurisdiction; rather,
such defects simply mean that “there is a potentially reversible land use decision, if the defects
are assigned as error in the appeal.” See also Cascade Geographic Society v. Clackamas County,
57 Or LUBA 270, 273 n5 (2008); Beilke v. City of Tigard, 51 Or LUBA 837 (2006); Shaffer v.
City of Happy Valley, 44 Or LUBA 536 (2002); Cedar Mill Creek Corridor Committee v.
Washington County, 37 Or LUBA 1011 (2000) (A county decision, reflected in a “minute order,”
determining that a letter from a city transportation director satisfies a plan design element and a
specific development’s condition of approval is a land use decision subject to LUBA review.);
Halvorson Mason Corp. v. Ciiy of Depoe Bay, 39 Or LUBA 193(2000); North Park Annex
Business Trust v, City of Independence, 33 Or LUBA 695 (1997); Urban Resources v. City of
Portland, 5 Or LUBA 299 (1982)(A distinction exists between no land use decision taken and a
land use decision made that does not meet legal requirements. The former circumstance vests no
jurisdiction in LUBA, the Jatter circumstances vests jurisdiction and may result in reversal or
remand.); dstoria Thunderbird, Inc. v. City of Astoria, 13 Or LUBA. 297 (1985) (Written minutes
that reflect vote of the City Council and that bear the signature of both the city finance director
and the secretary to the city council can be considered to be a land use decision.), But See Sparks
v. Polk County, 34 Or LUBA 731 (1998) (when only one party has signed an intergovernmental
agreement, it is not yet a final document for purposes of a LUBA appeal.).

In this case, the minutes of the Board Hearing of March 15, 2017 could constitute a final
land use decision, assuming other prerequisites are met. At this meeting, a Motion was made to
extend (or “keep in effect”) the deferral of Ordinance 15-05-005PL, “until the current language is
adopted.” The minutes are reduced to writing and signed by the Board Chair, Melissa Cribbins,
with the words “Minutes Approved by” directly above her signature. There is no requirement
that all three Board members must sign a land use decision, despite the fact that having all three
signatures in Ordinances does seem to be the County’s practice. Nonetheless, despite the general
practice, the Coos County Code provides as follows:

SECTION 01.01.010 MEETINGS OF THE BOARD OF
COUNTY COMMISSIONERS

The Board of Commissioners shall meet for the transaction
of County business at such days and times as may be set by
the Board. All agreements, contracts, real property
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transactions, legislative and quasi-judicial decisions and
other formal documents will not be deemed final and
binding on the County until reduced to writing, and
formally approved and signed by the Board. For purposes
of this section "siened by the Board" meaus signed by at
least two (2) members of the Board or, after approval by
the Board, signed by the Chairperson, ot in the absence of
the Chair, by the Vice Chairperson. Boatd actions other
than those listed above will be deemed final upon approval
by the Board.

Tn this case, the deferrals were memorialized in the minutes of the public meetings. The last
deferral was set forth in minutes that were approved by the Board and signed by the Chair. Thus,
the minutes might therefore constitute a statutory land use decision, if other requirements are
met,

However, finality is not the only requirement that is required to meet the definition of a
statutory land use decision. In order to constitute a statutory land use decision, the County’s
decision must also either apply or amend: (1) a provision contained in a focal government’s
comprehensive plan, (2) land use regulation, or it must (3) apply a Statewide Planning Goal.

ORS 197.015¢11)(2)(A)(i)-(iv). LUBA has repeatedly stated that in order for a challenged
decision to be a statutory “land use decision,” it must “concern” itself with the application of the
comprehensive plan provision or land use regulation, or a Goal. Jagua v. City of Springfield, 46
Or LUBA 566, 574 (2004). In determining whether a local government decision “concerns” the
application of a comprehensive plan provision or a land use regulation, " * * * it is not sufficient
that a decision may touch on some aspects of the comprehensive plan for land use regulations],
rather the comprehensive plan [or land use regulations] must contain provisions intended as
standards or criteria for making the appealed decision. Billington, 299 Or at 475.” Portland Oil
Service Co. v. City of Beaverton, 16 Or LUBA 255, 260 (1987).> Howevet, the decision does not
necessarily have to permit the “use” or “development” of land. Contrast Medford Assembly of
God v. City of Medford, 6 Or LUBA 68 (1982), rev'd 64 Or App 815 (1983), aff'd 297 Or 138
(1984). Rather, a local govesnment decision which makes a binding interpretation of its
regulations, but without amending or adopting regulation provisions or granting or denying a
development application, is a “final” decision, even if other actions are required to give that
decision practical effect. Medford Assembly of God v. City of Medford, 297 Or 138, 140, 681 P2d
790 (1984); Hollywood Neigh. Assoc. v. City of Portland, 21 Or LUBA 381, 384 (1991); General
Growth v. City of Salem, 16 Or LUBA 447, 451-53 (1988).

In this case, the decigion to delay the effective date of the Ordinance is not a decision that
requires the County to apply or amend a provision contained in a local government’s
comprehensive plan, land use regulation, or apply a statewide planning goal. Therefore, the
decision is not a land use decisiori.

3 See also Knee Deep Cattle Co. v. Lane County, 28 Or LUBA 288 (1994); Fence v. Jackson County, 135 Or App
574, 900 P2d 524 (1995) (“We agree with the county that the fact that a regulation is embodied in something cailed
a land use ordinance does not convert it into a land use regulation, subject to LUBA's review, if the substance of the
regulation clearly pertains to something other than land use.”).
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‘The Board generally disagrees with the substance of the analysis set forth on page 1-3 of
Kathleen Eymann’s letter dated September 13, 2017. Delaying the effective date of a
Comprehensive Plan Amendment is not the same as substantively amending a comprehensive
plan. Ms. Eymann is correct that substantive amendments to the comprehensive plan would
require the County to undertake the procedures for a Post Acknowledgement Plan Amendment
(PAPA). However, simply delaying the effective date of the Ordinance prior to its effective date
can be accomplished by a motion made at a public hearing. There are no criteria for such a
decision, and it is within the sole discretion of the Board to do so.

Nonetheless, even if the opponents’ arguments had merit, they should have been either
directed to LUBA in the form of a land use appeal or directed to a Circuit Court. The Applicant
is cotrect when it states that the Board error does not render the Board’s action void on its face.
Instead, as the Applicant notes, the Board’s decision to toll the effective date was either an
appealable land use decision or a decision which could be appealed to the Circuit Court. Such
action only becomes void if appealed and reversed or remanded by LUBA or by a Circuit Court.
Neither such appeal has occurred.

E. Even if the CCCP natural hazard provisions were in_effect whenr PCGP
submitted the Application, these provisions are not “approval eriteria” for a
Pipeline permit,

Opponents contend that the “applicable criteria” for the CUP permit have changed. See
Letter from Jody McCaffree dated Aug. 25,2017, See Leiter from Vim de Vriend dated Aug.
25,2017. See Letter from Kathleen Eymann, Aug. 25, 2017. .

For example, in her letter dated Aug. 25, 2017, Ms. Eymann argues that the
comprehensive plan is binding law, and cites to Baker v. City of Milwaukie and some out of
context quotes from the County’s Hearings Officer. While Ms. Eymann is correct that the
Comprehensive Plan is law, that fact does not end the pivotal inquiry. The more difficult
question is whether any of the policies and directives set forth in the Comprehensive Plan
constitute applicable “criteria” for the conditional use-permit at issue.

We first look at the comprehensive plan policies that the opponents argue are uew approval
standards. But before doing so, a quick summary of applicable case law is in order. Determining
whether any given Comprehensive Plan policy is an “applicable” criterion or approval standard
can present vexing questions for practitioners, so a summary of the applicable law should be
beneficial to the parties.

In some cases, the plan itself will.provide a “roadmap” by expressly stating which, if any, of its
policies are applicable approval standards for certain types of development. For example, if the
comprehensive plan specifies that a particular plan policy is itself an implementing measute,
LLUBA will conclude that policy applies as an approval criterion for land use decisions, Murphey
v. City of Ashland, 19 Or LUBA 182 (1990). On the other hand, where the comprehensive plan
emphasizes that plan policies are intended to guide development actions and decisions, and that
the plan must be implemented through the local code to have effect, such plan policies are not
approval standards for individual conditional use decisions. Schellenberg v. Polk County, 21 Or
LUBA 425 (1991). Similarly, statements from introductory findings to a comprehensive plan
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chapter are not plan policies or approval standards for land use decisions. 19th Street Project v.
City of The Dalles, 20 Or LUBA 440 (1991). Comprehensive plan policies which the plan states
are specifically implemented through particular sections of the local code do not constitute
independent approval standards for land use actions. Murphey v. City of Ashland, 19 Or LUBA
182 (1990). Where the county code explicitly requires that a nonfarm conditional use in an
exclusive farm use zone "satisfy" applicable plan goals and policies, and the county plan
provides that its goals and policies shall “direct future decisions on Jand use actions,” the plan
agriculture goals and policies are applicable to approval of the nonfarm conditional use. Rowan
v, Clackamas County, 19 Or LUBA 163 (1990).

Often, however, no roadmap is provided. In those cases, the key is to look at the nature
of the wording of the plan provision at issue. LUBA has often held that some plan policies in the
comprehensive plan will constitute mandatory approval criteria applicable to individual land use
decisions, depending on their context and how they are worded. See Stephan v. Yamhill County,
21 Or LUBA. 19 (1991); Von Lubken v. Hood River County, 19 Or LUBA 404 (1990). Tor
example, where a comprehensive plan provision is worded in mandatory language — such as
when the word “shall” is used — and is applicable to the type of land use request being sought,
then LUBA will find the standard to be a mandatory approval standard. Compare Axon v. City of
Lake Oswego, 20 Or LUBA 108 (1990) (“Comp plan policy that states that “services shall be
available or committed priot to approval of development” is a mandatory approval standard);
Fyiends of Hood River v. City of Hood River, __ Or LUBA __ (LUBA No. 2012-050, March 13,
2013). Conversely, use of aspirational language such as “encowrage” “promote,” or statements to
the effect that certain things are “desirable” will generally not be found to be mandatory approval
standards. Id.; Neuschwander v. City of Ashland, 20 Or LUBA 144 (1990); Citizens for
Responsible Growth v. City of Seaside, 23 Or LUBA4 100 (1992), aff’d w/o op. 114 Or App 233
(1993).

In some cases, an otherwise applicable plan policy will be fully implemented by the
zoning code, Where the text of the comprehensive plan supports a conclusion that a city’s land
use regulations fully implement the comprehensive plan and displace the comprehensive plan
entirely as a potential soutce of approval criteria, demonstrating that a perinit application
complies with the city’s land use regulations is sufficient fo establish consistency/compliance
with the comprehensive plan. Save Our Siyline v. City of Bend, 48 Or LUBA 192, 211-12
(1994); Murphy v. City of Ashland, 19 Or LUBA 182, 199 (1990), Miller v. City of Ashland, 17
Or LUBA 147, 169 (1988); Durig v. Washington County, 35 Or LUBA 196, 202 (1998) (explicit
supporting language is required to establish that land use regulations entirely displace the
comprehensive plan as a source of potentially applicable approval criteria for land use decisions).
However, a local government errs by finding that its acknowledged zoning ordinance fully
implements the acknowledged comprehensive plan, thus making it unnecessary to apply
comprehensive plan provisions directly to an application for permit approval, where the
acknowledged zoning ordinance specifically requires that the application for permit approval
must demonstrate compliance with the acknowledged comprehensive plan and the county does
not identify any zoning ordinance provisions that implement applicable comprehensive plan
policies. Fessler v. Yamhill County, 38 Or LUBA 844 (2000).
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The opponents argue that the Hazard Maps, including the Tsunami, Landslide, Wildfire,
Liquefaction, and Earthquake maps adopted in Ord. 15-05-005PL ate “in and of themselves”
independent approval criterion. See Letter from Kathleen Eymann dated Sept. 13, 2017, at p. 5.
However, standing alone, the maps accomplish nothing more than identifying land that is subject
to an ovetlay zone. They do not establish criteria, It is only when they are paired with text that
establishes criteria do the maps have operative effect.

Opponents identify two provisions that they contend are “approval criteria,” The first of
these two provisions reads as follows:

“4. Coos County shall permit the construction of new structures in known
areas potentinlly subject to Landslides only:

“i. If dwellings are otherwise allowed by this Comprehensive Plan; and

“Ui. After the property owner or developer files with the Planning Department a
report certified by a qualified geologist or civil engineer stipulating

“a) his/her professional qualifications to perform foundation engineering and
soils analyses

“b) that a dwelling can or cannot be safely constructed at the proposed site, and
whether any special structural or siting measures should be imposed to
safeguard the proposed building from unreasonable risk of damage fto life or

propery,”

Exhibit A to Ordinance No. 15-05-0005PL at 2 (emphasis added). This provision shall be
referred to as the “Landslide Provision.” The second provision reads as follows:

“Larthguales and Tsunamis

“To protect life, minimize damage and facilitate rapid recovery form a local
Cascadia Subduction earthquake and tsunami, the County will * * *

“iv. Consider potential land subsidence prajections fo plan for post Cascadia
event earthquake and tsunami redevelopment,

“v. Require a tsunami hazard acknowledgment and disclosure statement for
new development in tsunami hazard areas.

“vi. Identify and secure the use of appropriate land above a fsunami
inundation zone for temporary housing, business and community functions post
event,”

Exhibit A to Ordinance No. 15-05-005PL at 2-3, This provision shall be referred to as the
“T'sunami Provision.”
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The text and context of these two provisions does not suppott opponents” contention that
they are “approval critetia.”

According to the introductory section of the CCCP regarding natural hazards, all of the CCCP
natural hazard provisions require further implementation by land use regulations:

“This strategy shall be implemented by enacting special protective
measures through zoning and other implementing devices,
designed to minimize risks to life and property.”

Exhibit A to Ordinance 15-05-005PL at 1, This “roadmap” provision strongly suggests that
these comprehensive plan policies are not intended to apply directly to permit decisions, No
party argues that fhese provisions “apply” as an interim measure priot to the adoption of the
implementing ordinances.

The plain text of the so-called “Landslide Provision” only applies to “dwellings” and
“buildings.” Although the initial clause refers to “new structures,” the remainder of this
provision is concerned with protecting “dwellings” and “buildings.” For example, it requires a
determination whether “dwellings” are allowed and whether “dwellings” can be safely
constructed. If the policy was actually concerned with siting all structures, there would be no
need to address “dwellings” in particular, especially if the “structure” has different siting or safe
construction parameters than “dwellings” do.

As far as the record makes clear, the PCGP pipeline does not authorize construction of
any dwellings or buildings. Various opponents note that the pipeline will involve some
“structures.” Specifically, two above-ground pipe valve structures are authorized by the
approval. However, these pipe valve structures are not located in buildings. Although the record
does not appear to address the issue, it is also highly unlikely that these values are located in
“areas of known landslide hazards.” After all, these valves are intended to be used to shut off gas
if the pipe is compromised in any way. These structures need to be located in stable areas in
order to accomplish their missior.

Kathleen Bymann and Jody McCaffree argue that these gas valves are “structures”
because the Code definition of “structure” includes “a gas * * * storage tank that is principally
above ground.” The Board does not believe that a pipe value is a “storage tank” within the
meaning of that definition. But even if it was a storage tank, it would not be a storage tank that
is “principally above ground.” But again, even if it’s a “strocture,” it is not a dwelling, which is
the primary focus of the landslide provision.

Turning to the “Tsunami Provision,” it does appear that that at least one of these
provisions is written in mandatory terms. This provision requires a tsunami hazard
acknowledgment and disclosure statement for new “development” in tsunami hazard zones. No
party contends that the pipe is not a development, The maps submitted by the opponents make
clear that the pipelines traverses land located in the tsunami hazard zones, See Letter from
Kathleen Eymann dated Sept. 13, 2017 at p. 6. However, as the Applicant points out, there is
also no indication that this provision must be implemented at the time of CUP approval. This
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directive could just as easily be implemented outside the land use context, For example, it could
be applied at the time of issuance of building permits.

The Applicant is also correct that the CCCP natural hazard provisions are not approval
criteria that would apply to the Application because the CCZLDO provides a “grandfather”
clause that exempts the Pipeline from compliance with the CCCP natwal hazard provisions. See
CCZLDO 4.11.125 (“Hazard review shall not be considered applicable to any application that
was deemed complete as of the date this ordinance became effective (July 31, 2017).” The
Application for the extension was deemed complete on or about March 31, 2017. Thus, pursuant
to CCZLDO 4.11.125, the Application is not subject to hazard review.

As a final note, Ms, MaCaffree continually raises the issue of NEPA compliance. In this case,
she argues that the NEPA process must be completed before land use approvals can be issued.
See McCaffree Letter dated Aug. 25, 2017 at p. 2, However, NEPA is not an approval standard
for a land use case. Ms. McCalffree cites to certain quotes from NEPA, its implementing CFRs,
and agency commentary set forth in the Federal Register, but these quotes are all taken out of
context. For example, when these quotes refer to “the decision-making process,” they are
referting to a federal decision-making process. One quote even expressly states that the EIS
“shall be by federal officials * * *.” (Emphasis added). However, Ms. McCaffrec is only
partially corvect when she states that “Coos County has clearly demonstrated that it views the
EIS not as a critical part of the decision process.” The EIS is not an approval standard. It could
be submitted into a record of a land use proceeding and relied on for its evidentiary value. In
fact, the county relied on the prior EIS to draw certain factual conclusions related to the original
PCGP approvals back in 2010. However, it is simply legally wrong for Ms. McCraffree to argue
that the County cannot issue land use permits for a project before that project undergoes an EIS
process.

Having said that, the County land use approvals issued in this case are all contingent on FERC
approval, which, in turn, is based on the results of the NEPA EIS process. The County land use
approvals have absolutely no preclusive effect on the NEPA process, and are worthless fo the
extent they materially deviate from any final route approved by FERC.

In her letter dated September 8, 2017, Ms. McCaffree rhetorically asked the following question:
How can FERC “have the exclusive authority to approve or deny an application for the siting,
construction, expansion, or operation of an LNG terminal.” [15 USC § 717b(e)(1) if the Jordan
Cove and Pacific Connector project are allowed to continue processing land use permit
applications for the previously FERC “denied” Jordan Cove /-Pacific Connecter LNG terminal
design and pipeline?

The shott answer is two-fold. First, FERC left the door open for PCGP to apply again. Second,
15 USC § 717v(d) states the following:

(d) Construction with other laws. Except as specifically provided
in this chapter, nothing in this chapter affects the rights of States
under—
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(1) the Coastal Zone Management Act of 1972 (16 U.S.C, 1451
el seq.);

(2) the Clean Air Act (42 U.5.C. 7401 et seq.); or

(3) the Federal Water Pollution Control Act (33 US.C. 1251 et

5eq.).

Coos County permitting authority is a mandate of the Coastal Zone Management Act of 1972. If
not for the CZMA, Coos County would have no land use permitting jurisdiction or authority over
the pipeline project.

This criterion is met.

The Applicant complies with the Two-year Extension Limitation.

CCZLDO § 5.2.600.2 provides as follows:

2, Extensions on all non-resource zoned property shall be governed by the following.

a. The Director shall grant an extension of up to two (2) years so long as the use is still listed as a
conditional use under current zoning regulations.

b. If use or development under the permit has not begun within two (2) years of the date of
approval and an extension has not been requested prior to the expiration of the conditional use
then that conditional use is deemed to be invalid and a new application is required.

¢. If an extension is granted, the conditional use will remain valid for the additional two years
from the date of the original expiration.

The Applicant proposes only a one-year extension due to the fact that the pipeline is located
partially on EFU and Forest zoned land. As explained in the Applicant’s narrative and as set
forth in the CCZLDO and CBEMP, the pipeline is still listed as a conditional or permitted use in
all of the CBEMP zones which it traverses, and the pipeline is still listed as a conditional or
permitted use in rural residential zones.

This criterion is met.

The Applicant complies with the Two-year Extension Limitation.
CCZLDO § 5.2.600.2 provides as follows:

3. Time frames for conditional uses and extensions are as follows:

a. All conditional uses within non-resource zones are valid four (4) years from the date of
approval; and

b. All conditional uses for dwellings within resource zones outside of the urban growth boundary
or urban unincorporated community ate valid four (4) years from the date of approval.

¢. All non-residential conditional uses within resource zones are valid (2) years from the date of
approval.
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d. For purposes of this section, the date of approval is the date the appeal period has expired and
no appeals have been filed, or all appeals have been exhausted and final judgments are effective.

The Pipeline is permitted on EFU lands as a “utility facility necessary for public service” under
CCZLDO 4.9450(C) and ORS 215.283(1)(c). The applicable County criteria at CCZLDO §
4.9.450(C) have not changed since the County’s original 2010 decision to approve the CUP.

The Pipeline is permitted as a “new distribution line” under CCZLDO § 4.8.300(F) and OAR
660-006-0025(4)(q). The applicable County criteria at CCZLDO § 4.8.300(F) have not changed
since 2010. Accordingly, an additional one-year extension may be authorized for the Pipeline
putsuant to CCZLDO § 5.2,600(1)(c).

This criterion is met,

Ii, Additional Issues.

The Board finds that additional issues raised during the local proceedings do not concern
the limited approval criteria that apply to this request and thus do not provide a basis to approve,
deny, or further condition the request.

For example, in their appeal statement, appellants contended in Issue B that Applicant is
considering a different pipeline roufe and that this new route does not satisfy various criteria,
including CCZLDO 4.11.435, ORS 455.447(4), and all provisions of the CBEMP. In Issue D of
that statement, appellants expressed concern that approval of a time extension as requested by
the Applicant could be perceived to permit Applicant’s modified pipeline route. The Board
denies the appellants’ issues. The Board is unaware of any changes to the pipeline route
involved in this request. Accordingly, approval of this request does not approve any
modifications to the pipeline route, only to the time period within which Applicant has fo initiate
the original pipeline route. Likewise, because no modifications to the pipeline route are
requested in this application, the Board takes no position as to whether any modifications would
or would not comply with the criteria identified in Issues B and D in the appeal statement.

Other citizens objected to the impacts of the pipeline itself, including potential use of eminent
domain and/or damage to private property rights. While the Board recognizes the imnpostance of
these concerns, they are not directed at the limited approval criteria applicable to this request.
Therefore, the Board finds that these concerns are outside the scope of this proceeding and do
nof provide a basis to deny or further condition the request.

Further, while Ms. Williams testified at the public hearing that she could not determine how the
pipeline would affect her since the route has not been selected, the Board reiterates that this
proceeding concerns a time extension only and does not affect the route previously approved by
the Board.
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G. Procedural

a. Hearings Officexr Objection

At the public hearing on August 25, 2017, the Hearings Officer declared that he had no
prehearing ex-parte contacts ot conflicts of interest relating to this case. He then provided a
chance for anyoue to challenge his ability to review this matter based on his disclosures. The
Hearings Officer received a challenge stating that the Hearings Officer was paid by the
Applicant. ‘

The Board rejects this challenge because the Hearmgs Officer is not paid directly by the
Applicant, and the manner of the Hearings Officer’s compensation does not bring his objectivity
into question. In cases where a Hearings Officer is hired to review a case, the actual cost is
charged to an applicant by the Coos County Platming Department. This payment is not directly
sent to the Hearings Officer from an applicant. Rather, a Hearings Officer is a contract employee
of Coos County. As such, the Hearings Officer does not receive a financial benefit from the
actual project approval of denial of an application.

The Hearings Officer aiso received a challenge atleging that the board as an unwritten
clause requiring the Hearings Officer to approve any propoged projects. The Board rejects this
challenge because there is no such clause and the Board is the final decision maker in this matter.
The Board has the ability to accept, modify, or reject the decisions of the Hearings Officer. The
Hearings Officer’s role in the matter is limited to holding the public hearing and giving a legal
opinion if the matter meets the applicable criteria. The Hearings Officer finther stated that he
did not have any ditect contact with the Board and is not from the area. He had also never
visited any of the properties in which the pipeline will cross for this case. He may have driven
by a site through is travels, but never specifically to review the site for this case.

Ms. McCaffree also challenged the Hearings Officer, stating that she believed in past
cases that the Hearings Officer favored attorney testimony over non-attorney testimony, and that
evidenced bias on the part of the Hearings Officer. The Board rejects this objection because
there is no evidence of an actual bias. Further, Ms, McCaffree’s_ contention appears to relate to
past cases, not the current case.

Finally, the Hearings Officer is not the decision maker in this matter. The Hearings
Officer was appointed by the Board as described in ORS 215.406, and the Boaxd is the final
decision-maker. Ms, McCaffree has not explained how the Hearings Officer’s alleged bias
tainted the proceedings before, or the decision of, the Board. The Board denies the contention
that the Hearings Officer was biased,

b. Boeard Objection

On November 21, 2017, the Board held deliberations on this matter in a public hearing,
The testimony portion was closed but County Counsel asked the Board to disclose any conflicts
ot ex-parte contacts, and also asked if any Board member needed to abstain from participating in
the matter. Each Board member stated they had no conflicts of interest or ex-parte contacts
regarding the extension application or the appeal of the extension application. County Counsel
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then asked if anyone present wished to challenge any member of the Board from participation in
the proceeding.

Ms. McCaffree raised objections stating that Board members were biased and had
received ex parte conumunications. She submitted a packet of information to support her claims.
The packet consisted of seven exhibits. The Board denies Ms. McCaffiee’s contentions as
follows:

i.  MecCaffree Exhibit A — Emaif from County Counsel

The Board denies Ms. McCaffree’s contention that a 2011 email from an Assistant
County Counsel to Ms. McCaffree demonstrates any procedural error by the County. The email
requested that Ms. McCaffiee refrain from further ex parte communications with Board members
on a specific, then-pending application. The Board finds that the email was appropriate at the
time given the pending nature of the application and Ms, McCaffree’s repeated attempts to
communicate with Board members on the substance of that application. The email is limited to
that circumstance. The Board finds that the email did not affect Ms. McCaffree’s ability to
prepare and present her case in the current application proceeding, including presenting both oral
and wriften testimony on the merits. Further, although Ms. McCaffree suggested at the
November 21, 2017 Board meeting that Applicant was not held to a similar standard, she also
admitted that she was not aware of any recent communications between Applicant and Board
members. The Board denies Ms. McCaffree’s contentions on this issue.

. MeCaffree Exhibit B — Luncheon and Comments to Press

The Board denies Ms. McCaffree’s contention that quotations from Board members in
the press from 2014 demonstrate bias or prejudgment in favor of this application, The comments
all pre-date the filing of this application and simply express generalized support for significant
cconomic development projects such as the pipeline associated with this request; however, these
comments do not constitute “statements, pledges or commitments” from any Board members that
they have prejudged this land use application. Therefore, these statements do not demonstrate
“actual bias” by any Board member.

Further, the Board denies Ms. McCaffree’s contention that Board member atlendance at a
community luncheon where JCEP made a presentation about the project resulted in ex parte
communications pertaining to this request. The huncheon occurred in 2014, long before
Applicant submitted this application. Therefore, by definition, any communications that
occurred between Applicant any Board members at this event are necessarily not ex parte as to
this application. Additionally, the two Board members who attended the luncheon each
disclosed their attendance at the event at the December 5, 2017 Board meeting. Comiissioner
Sweet disclosed that he attended two community meetings pertaining to the project for the
purpose of keeping himself current on the project. He said that approximately 50 or more people
attended the events. He said that attendance at the event would not affect his ability to review
planning issues related to the project or to make decisions based upon applicable criteria.
Commissioner Main disclosed that he attended a luncheon presentation at Bandon Dunes and
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said no one affiliated with Applicant spoke with him individually and that the presentation was
generalized in nature.

iii.  MecCafiree Exhibit C — Letter from Commissioner Sweet to FERC

The Board denies Ms. McCaffree's contention that the letter from Commissioner Sweet
to FERC demonstrates actual bias. Ms. McCaffree raised this contention in her recent appeal to
LUBA of the JCEP decision, and it was rejected. Oregon Shores Conservation Coalition v. Coos
Couniy, _Or LUBA at __ (LUBA No. 2016-095, November 27, 2017) (slip op. at 36-37) (“We
disagree with McCaffree that Chair Sweet’s Aptil 11, 2016 letter * * * demonstrate[s] that Chair
Sweet was incapable of determining the merits of the land use application based on the evidence
and arguments presented.”). LUBA explained that Commissioner Sweet’s statements “represent
5o more than general appreciation of the benefits of local economic development that is common
among local government elected officials.” Id. The Board adopts LUBA’s reasoning in
response to this issue.

iv.  McCaffree Exhibit D — Public Statemcnis by Commissionex Sweet

The Board denjes Ms. McCaffree’s contention that the public statements attributed to
Commissioner Sweet at a January 2015 community meeting demonstrate actual bias. Ms.
McCaffres rajsed this contention as to these specific statements in her recent appeal to LUBA of
the JCEP decision, and it was rejected. Oregon Shores Conservation Coalition, __ Or LUBA. at
__ (slip op. at 36-37) (“We disagree with McCaffree that Chair Sweet’s * * * public statements
[] demonstrate that Chair Sweet was incapable of determining the merits of the land use
application based on the evidence and arguments presented.”). The Board adopts LUBA’s
reasoning in response to this issue.

v. McCaffree Exhibit E —~ Sheriff’s Office Budget Requcst

For three reasons, the Board denies Ms. McCaffree’s contention that this exhibit, which
shows a budget request for the Sheriff’s Office to conduct a major incident command system
exercise that will be funded by JCEP, demonstrates that any Board member has “actual bias,”
First, JCEP is not the applicant in this case, so even if there were bias in favor of JCEP, it would
pot necessarily be bias in favor of Applicant. Second, Ms. McCaffree has not adequately
explained how the existence of this funding would cause any Board members to prejudge the
application (which is not related to funding of the Sheriff’s Office), and she has not identified
any “statements, pledges or commitments” from any Board members that the existence of the
funding has caused them to prejudge the application. Third, the Sheriff’s Office funding is not
contingent upon apptoval of the application. Therefore, Ms. McCaffree has not demonstrated
that any Board member demonstrated “actual bias” due to this funding.

vi.  MeCaffree Exhibit F — Press Reporis of JCEP Funding for County
Sheriff’s Office

For three reasons, the Board denies Ms, McCaffree’s contention that the Board members
were biased due to funding by JCEP for the County Sheriff’s Office. First, JCEP is not the
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applicant in this case, so even if there were bias in favor of JCEP, it would not necessarily be
bias in favor of Applicant. Second, Ms. McCaffiee has not adequately explained how the
existence of this funding would cause any Board members to prejudge the application (which is
not related to funding of the Sheriff’s Office), and she has not identified any “statements, pledges
or commitments” from any Board members that the existence of the funding has caused them to
prejudge the application. Third, the Shetiff’s Office funding is not contingent upon approval of
the application. Therefore, Ms. McCaffree has not demonstrated that any Board member
demonstrated “actual bias” due to this funding.

vil.  McCaffree Exhibit G — Agreement Between Applicant and County

The Board denies Ms. McCaffree’s contention that the Board metnbers were biased due
to a 2007 agreement between Applicant and the County pursuant to which Applicant pays the
County $25,000 a month. Ms. McCaffree has not adequately explained how the existence of this
agreement would cause any Board memberts to prejudge the application (which is not related to
the Agreement), and she has not identified any “statements, pledges or commitments” from any
Board members that the existence of the Agreement has caused them to prejudge the application.
Further, the Agreement does not require the Board to approve the application, Therefore, Ms.
McCaftree has not demmonstrated that any Board inember demonstrated “actual bias? due to this
agreement.

Finally, before taking final action to approve these findings, each Board member stated
that he/she had not prejudged the application and that he/she could evaluate the testimony and
evidence in the record and make a decision based upon whether the testimony and evidence
demonstrates compliance with applicable criteria. For these reasons, the Board finds that it has
addressed the contentions that Board members were biased or received undisclosed ex parte
communications pertaining to the project.

III. CONCLUSION.

To summarize, this extension request concerns both resource and non-resource lands.
Under the terms of the relevant criteria, CCZLDO § 5.2.600, there are two different standards for
granting an extension. For granting an extension on. resource lands, the Applicant must show it
was unable to begin construction for reasons out of its control, The Board finds that, despite the
Applicant’s diligent pursuit of the federal approvals required, those approvals have not yet been
secured, and thus the Applicant was unable to commence its development proposal before the
April 2, 2017 date for reasons beyond the Applicant’s control.

For graniing an extension on non-resource lands, CCZLDO § 5.2.600 only requires that
an Applicant show that none of the relevant approval criteria have changed since the
development approval was given. The Applicant’s use is still listed as a conditional use in the
relevant non-resonrce zones under the current zoning regulations, and thus the Board finds the
Applicant meets this second criterion as well.

For these reasons, the Board finds and concludes that the Applicant, Pacific Connector,
has met the relevant CCZLDO § 5.2.600 approval criteria for a CUP extension of one year, to
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April 2, 2018. The Board affirms the Planning Director’s May 18, 2017 decision granting the one
(1) year CUP in County File No. HBCU-10-01 / REM-11-01, to April 2, 2018.
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I INTRODUCTION
A. NATURE OF THE LOCAIL APPEAL

The appellant challenges the Planning Director’s decisions to allow the applicant Pacific
Connector Gas Pipeline, LP, (hereinafter the “Applicant” or “Pacific Connector”), a third one-
year extension on its development approval for HBCU 13-04 (Brunschmid & Stock Slough
Alternative Alignments), to February 25, 2019. The staff decision for the file, which was
assigned file No. EXT-18-001 is dated May 21, 2018. Staff assigned the file No. AP 18-001 to
the appeal.

Previous one-year extensions are documented as follows:

% File No. ACU-16-003 Staff decision dated April 11, 2016 (No local Appeal Filed)
% TFile No. EXT-17-002 Staff decision dated May 21, 2017 (No local appeal filed)

B. CASE HISTORY

In 2010, Pacific connector submitted a land use application seeking development
approval to construct and operate a natural gas pipeline to provide gas to Jordan Cove Energy
Project’s liquefied natural gas (LNG) terminal and upland facilities. As established in Pacific
Connector’s original land use application and subsequent proceedings, the Pipeline is within the
exclusive siting and authorizing jurisdiction of the Federal Energy Regulatory Commission
(FERC), requiring a FERC-issued Certificate of Public Convenience and Necessity (Certificate)
prior to construction. Under the federal Coastal Zone Management Act, however, a land use
consistency determination is also required within the state’s Coastal Zone Management Area
(CZMA), precipitating Pacific Connector’s application for local land use approvals, including
the 2010 application to Coos County.

On September 8, 2010, the County Board of Commissioners (Board) adopted and signed
Final Order No. 10-08-045PL, approving Applicant’s request for a Conditional Use Permit
(“CUP”) authorizing development of the Pipeline and associated facilities, subject to certain
conditions. The decision was subsequently appealed to, and remanded by the Oregon Land Use
Board of Appeals (LUBA). On March 13, 2012, the Board addressed and resolved two grounds
from remand, and approved findings supporting approval of the CUP for the Pipeline and
associated facilities on remand in Final Order No. 12-03-018PL. The March 13, 2012 decision
became final when the 21-day appeal window expired and no appeals were filed on April 2,
2012. The 2010 and 2012 approvals are referred to collectively as the CUP. The CUP authorizes
construction and operation of a natural gas pipeline and associated facilities on approximately
49.72 linear miles within Coos County, extending from Jordan Cove Energy Project’s LNG
Terminal to the alignment section in adjacent Douglas County.

Over the past several years, Pacific Connector has been pursuing the necessary approvals
for the Pipeline. Pacific Connector received a FERC Certificate on December 17, 2009. Pacific
Connector Gas Pipeline, LP and Jordan Cove Energy Project, LP, 129 FERC Y 61, 234 (2009).

Hearings Officer's Reconwmendation & Findings, AP-18-001 (FExtension of HBCU-13-04)
Page 1

Exhibit 8
Page 2 of 41




However, due to changes in the natural gas market and Jordan Cove’s reconfiguration of its
facility from an LNG mmport facility to an LNG export facility, FERC issued an order on April
16, 2012 vacating Pacific Connector’s Certificate despite objections of Pacific Connector.
Pacific Connector Gas Pipeline, LP and Jordan Cove Energy Project, LP, 139 FERC ¥ 61,040
(2012),

Due to FERC’s decision to revoke Pacific Connector’s FERC Certificate, it was
necessary for Pacific Connector to seek new FERC approval for the Pipeline as reconfigured to
serve Jordan Cove’s proposed LNG export facility. In June 2012, Pacific Connector initiated the
mandatory FERC “pre-filing” process to seek a new FERC Certificate. FERC Docket No. PF12-
17-000. Following a public scoping process initiated by FERC that lasted until October 29, 2012,
Pacific Connector filed a new application with FERC on June 6, 2013, FERC Docket No. CP-13-
492-00,

Pacific Connector’s CUP originally contained a condition which prohibited the use of the
CUP “for the export of liquefied natural gas” (Condition 25). After the initial FERC
authorization for the Pipeline was vacated due to the reconfiguration of the Jordan Cove facility,
Pacific Connector applied to Coos County on May 30, 2013 for an amendment to the CUP
requesting deletion or modification of Condition 25 as necessary for the use of the Pipeline to
serve the Jordan Cove LNG export facility. After a revised application narrative was submitted,
the application was deemed complete on August 23, 2013, and the County provided a public
hearing before the hearings officer. On February 4, 2014, the County Board of Commissioners
adopted the hearings officer’s decision and approved Pacific Connector’s requested modification
of Condition 25. Final Order No. 14-01-006PL, HBCU-13-02 (Feb. 4, 2014).

Project opponents appealed the County’s Condition 25 Decision to LUBA, which upheld
the County decision on July 15, 2014, McCaffree et al. v. Coos County et al., 70 Or LUBA 15
(2014). After further appeal of the LUBA decision, the Oregon Court of Appeals affirmed
LUBA’s decision without opinion in December 2014.

On August 19, 2013, PCGP submitted an application requesting approval of two
alternative segments of pipeline route, known as the “Brunschmid” and “Stock Slough”
Alternative Alignments. The hearings officer recommended approval of these two route
amendments and the Board accepted those recommendations on Febroary 4, 2014. Final
Decision and Order HBCU-13-04; Order No. 14-01-007PL.

On November 7, 2014, FERC issued a Draft Environmental Impact Statement (DEIS) for
the Pipeline, with public comment held open until mid-February 2015, FERC’s revised schedule
for the project now indicates that completion of the Final EIS is scheduled for June 12, 2015,
with a FERC decision on Pacific Connector’s application expected by September 10, 2015,
Notice of Revised Schedule for Environmental Review of the Jordan Cove Liguefaction and
Pacific Connector Pipeline Projects; Jordan Cove Energy Project, LP, Docket No. CP13-483-
000; Pacific Connector Gas Pipeline LP, Docket No. CP13-492-000 (Feb. 6, 2015).

Meanwhile, in light of the withdrawal of its FERC Certificate and the consequent
impossibility of obtaining all federal approvals necessary to initiate construction within the
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original two-year County approval period, Pacific Connector filed a request with the County on
March 7, 2014 to extend its original CUP approval (i.e. HBCU-10-01- County Ordinance No.
10-08-045P1, (Pacific Connector Pipeline Approved, County File No. HBCU-10-01, on remand
Final Decision and Order No. 12-03-018PL) for two additional years. The Planning Director
approved this request on May 2, 2014, pursuant to extension provisions (then codified at
CCZLDO § 5.0.700). The Planning Director’s decision was appealed on May 27, 2014 (AP-14-
02).

On local appeal, the Board of Commissioners appointed a hearings officer to conduct the
initial public hearing for the appeal and make a recommendation to the Board. After a public
hearing, an extended open record period for written evidence and testimony, and final written
argument from the applicant, The hearings officer issued his Analysis, Conclusions and
Recommendations to the Board of Commissioners, recommending approval of the application on
September 19, 2014, In light of limitations contained in OAR 660-033-0140 applicable to
extensions in farm- and forest-zoned lands, the hearings officer recommended approving the
extension request for only one year, extending the CUP approval from April 2, 2014 to April 2,
2015. The Board of Commissioners held a public meeting on September 30, 2014 and voted to
accept the hearings officer’s recommended approval as it was presented. On October 21, 2014,
the Board adopted its decision approving an extension of Pacific Connector’s conditional use
approval for the original alignment for one year, until April 2, 2015.

On November 12, 2014, Jody McCaffree and John Clarke (Petitioners) filed a Notice of
Intent to Appeal the Board’s decision to LUBA. On January 28, 2014, the deadline for
Petitioners to file their Petition for Review, Petitioners instead voluntarily withdrew their Notice
of Intent to Appeal, and LUBA dismissed Petitioners” appeal. McCaffree v. Coos County,
(LUBA No. 2014-102 (Feb. 3, 2015). Accordingly, the Board’s decision to extend Pacific
Connector’s conditional use approval until April 2, 2015 was final and not subject to further
appeal.

On January 20, 2015, the Coos County Board of Commissions enacted Final Decision
and Ordinance 14-09-012PL. This Ordinance amended Section 5.2.600 of the Zoning Code in a
number of substantive ways. Most significantly, it allowed an applicant for a CUP located out of
Resource zones to apply for - and obtain - addition extensions to a CUP. It also changed the
substantive criteria for extensions.

On March 16, 2015, Pacific Connector filed a request for a second extension of the land
use approvals for the original Pipeline alignment. File No. ACU-15-07. Staff reviewed the
matter, deemed the application complete on April 8, 2015, and the Planning Director rendered a
decision approving the extension request on April 14, 2015. The approval was appealed on April
30, 2015. File No. AP-15-01. After a hearing before a County Hearings Officer, the Hearings
Officer issued a written opinion and recommendation to the Board of Commissioners that they
affirm the Planning Director’s decision granting the one-year extension to April 2, 2016. On
October 6, 2015, the Board adopted the Hearings Officer’s recommended decision and approved
the requested extension. Final Decision No, 15-08-039PL. The Board of Commissioners’
approval of Pacific Connector’s second extension request was not appealed to LUBA, and that
decision 1s final.
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On March 11, 2016, FERC issued an Order denying PCGP’s application for a certificate
of public convenience and necessity. Nonetheless, on March 16, 2016, the applicant’s attorney
filed for a third extension and it was approved on April 5, 2016 {ACU-16-013). This decision
was not appealed and was valid until April 2, 2017. The FERC Order issued on March 11, 2016
was made “without prejudice,” which means that PCGP can file again if it wishes to do so. See
FERC Order dated March 11,2016 at 21. On April 8, 2016, PCGP filed a request for a
rehearing to FERC. FERC issued a denial of that request on December 9, 2016.

On April 11, 2016, Staff approved a one-year extension request for the Brunschmid and
Stock Slough alignments, (HBCU-13-04 /ACU-16-003). No local appeal was filed.

PCGP filed a Request for Pre-Filing Approval with FERC on January 23, 2017. FERC
approved that request on February 10, 2017. 4.

On February 13, 2017, the applicant submitted a second extension request for the
Brunschmid and Stock Slough alignments (County File No. EXT-17-002). The Planning
Director approved this extension on May 21, 2017. (HBCU-13-04 / ACU-16-003). The
opponents did not file an appeal of the Planning Director’s decision. The second extension kept
the CUP active until February 25, 2018.

On March 30, 2017, the applicant submitted PCGP’s fourth extension request for the
original pipeline alignment (County File No. EXT-17-005). A notice of decision approving the
extension was mailed on May 18, 2017, Opponents filed a timely appeal on June 2, 2017. The
hearings officer recommended approval of the extension, which was approved by the Board on
December 19, 2017 (Final Decision and Order No. 17-11046PL). This fourth extension kept the
CUP active until April 2, 2018,

On September 21, 2017, Pacific Connector submitted an application to FERC requesting
a Certificate of Public Convenience and Necessity pursuant to Section 7(c) of the Natural Gas
Act (NGA) to construct, operate, and maintain certain natural gas pipeline facilities. See Letter
from Pacific Connector Gas Pipeline to Ms. Kimberly D. Bose, dated January 256, 2018. Exhibit
7.

On February 21, 2108, the applicant submitted a third extension request for the
Brunschmid and Stock Slough alignments. The Planning Director approved this extension on
May 18, 2018 (HBCU-13-04 / EXT-18-001). The opponents filed a timely appeal of the
Planning Director’s decision, which has been assigned to the hearings officer for consideration.
The hearings officer held a duly noticed public hearing on July 13, 2018, wherein the applicant
and the opponents presented arguments and evidence to the hearings officer. The hearings officer
allowed an open record period for both sides to present additional arguments in writing,

On or about March 20, 2018, the applicant filed PCGP’s current (fifth) extension request
of the original pipeline alignment. Staff assigned the number EXT 18-003 to this application,
which was timely filed and was submitted with all of the required documents to allow the
application to be deemed complete. The Planning Director approved this latest extension request

Hearings Qfficer’s Recommendation & Findings, 4P-18-001 (Extension of HBCU-13-04)
Page 4

Exhibit 8
Page S of 41




on May 21, 2018, and followed that up with a corrected notice on May 24, 2018. Opponents filed
a timely appeal. The hearings officer held a duly noticed public hearing on July 13, 2018,
wherein the applicant and the opponents presented arguments and evidence to the hearings
officer. The hearings officer allowed an open record period for both sides to present additional
arguments in writing.

These two cases have not been consolidated. County staff has kept the records separate.
The hearings officer did allow the audio tapes from AP-18-001 to be added to the record of AP-
18-002 and to consider arguments raised in the first proceeding to have also been raised in the
second proceeding. Likewise, and person who testified verbally in AP-18-001 will be
considered to have standing via appearance in AP-18-002,

This Recommendation is the result of that local appeal and the evidence and arguments
presented by the parties at the public hearing and during the subsequent open record period.

H. LEGAIL ANALYSIS.
A, Procedural Issues.

At the hearing held on July 13, 2018, the hearings officer set a schedule for post-hearing
submititals. Staff issued a memorandum on July 17, 2018 that further memorialized the schedule
in writing. The hearings officer left the record open until July 20, 2018 for rebuttal evidence
and argument responding to issues raised at the July 13, 2018 hearing. Surrebuttal evidence was
due on July 27, 2018, in addition to any final argument submitted by opponents. The applicant
was given until August 3, 2018 to submit final arguments.

Some concern was raised pertaining the standing of the opponents to appeal this
extension decision, The hearings officer finds that all parties that have appeared have standing.

B. General Statement Summarizing Overall Policy Concern of the Opponents,

Before delving deep into the substance of the approval criteria, the hearings would like to
document the overarching policy point asserted by the opponents. First, the opponents state,
perhaps correctly, that the delays the applicant has experienced in obtaining the FERC permits is
causing severe hardship for property owners who own land in the potential paths of the pipeline:
In particular, they argue that the potential for the pipeline to be built inhibits the ability of
landowners’ whose property is in the proposed route to sell their property. The opponents do not
offer any direct evidence to back up this claim, but intuitively it does seem to have some basis mn
fact. While that specter is perhaps not a literal cloud on title, one can surmise that buyers are
rightfully not anxious to buy property when there is potential for the land to be affected by the
pipeline route, and presumably they might offer less money when they do make offers. Again,
there s no evidence in the record to support these claims, bui the arguments seem plausibie. In
the case of the original route, the opponents note that it has been eight years since the County
granted the original land use approval for the PCGP pipeline. The opponents have therefore
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asked the County to balance the rights of the landowners against the rights of the pipeline
company.

The hearings officer is sympathetic to these concerns. The hearings officer is also
sympathetic to the fact that the applicant faces a very byzantine and mefficient regulatory
process for approval of gas pipelines that is going to take time. For purposes of this
recommendation, the hearings officer does not see these issues as being relevant to the approval
criteria, and has therefore has not allowed these policy or political considerations to detract from
the mission of applying the facts to criteria as written in the code.

Moreover, the reality is, as the Board correctly noted back in 2010, that the “cloud”
affecting these properties will exist so long as the FERC process is active, regardless of the
County land use permitting process, which the hearings officer noted was a “sideshow” to the
FERC process. See Findings of Fact, Conclusions of Law, and Final Decision of the Board of
Commissioners dated Sept. 8, 2010, at p. 22. FERC specifically allowed PCGP to reapply for a
new certificate, and PCGP has done so. That process will likely take a few years to work through
the federal bureaucracy. In the meantime, nothing the County does in these land use proceedings
will cause that “cloud” to disappear.

As discussed in more detail below, the current land use law does not provide a remedy to
those landowners who are under the cloud of future condemnation. The criteria for extensions
are circumscribed, and does not really allow for this type of testimony to play a role in the
decision-making process, However, there may ultimately be a remedy for some of the
landowners under the condemnation statutes themselves. In some jurisdictions, it 1s possible for
a landowner to obfain what are known as “condemnation blight” damages, or “precondemnation
damages.” See, e.g., Lincoln Loan v. State Hwy. Comm., 274 Or. 49, 51, 545 P.2d 105 (1976);
Klopping v. City of Whittier, 8 Cal.3d 39 (1972). The hearings officer has not researched Oregon
law extensively on this topic, and does not know if or how this body of law would apply in the
case of a pipeline case. Nonetheless, it does appear, generally speaking, that these types of
damages may be available when the condemning authority causes or experiences excessive
delays in commencing the condemnation action, particularly after making a public
announcement of its intent to take real property. For example, in some jurisdictions, a landowner
may be entitled to precondemnation damages if they are unable to rent their property at market
rents because tenants are unwilling to move in as a result of the condemnation announcement, or
if the property value is reduced because of the excessive delay. It is unclear to the hearings
officer how this law applies in Oregon, or whether landowners who ultimately do not face
condemnation proceedings could seek damages for the temporary blight or cloud on their
property. Having said that, this issue is not directly relevant to the case at hand, and it is only
mentioned for discussion purposes.

C. Criteria Governing Extensions of Permits.

Once a development approval has been granted, as happened in this case, an extension
may or may not be allowed, based on the criteria found in CCZLDO §5.2.600. Under the terms
of CCZLDO §5.2.600, the Planning Director may approve extension requests as an
Administrative Action under the local code. Extension decisions are subject to notice as
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described in CCZLDO §5.0.900(2) and appeal requirements of CCZLDO §5.8 for a Planning
Director’s decision. The criteria set forth in CCZLDO §5.2.600 are reproduced below.

Any conditional use not initiated within the time frame set forth in
subsection (3) of this section may be granted an extension provided
that an applicant has made a request and provided the appropriate
fee for an extension prior to the expiration of the conditional use
permit approval. Such request shall be considered an Administrative
Action and shall be submitted to the Director.

1. Extensions on Farm and Forest (Resource} Zoned Property shall
comnply with OAR 660-033-0140 Permit Expiration Dates which
states:

a. Except as provided for in subsection (e) of this section, a
discretionary decision, except for a land division, made after the
effective date of this section approving a proposed development
on agricultural or forest land outside an urban growth boundary
is void two years from the date of the final decision if the
development action is not initiated in that period.

h. Coos County may grant one extension period of up to 12 months
if:

i. An applicanf makes a written request for an extension of the
development approval period;

ii. The request is submitted to the county prior to the expiration
of the approval period;

iii. The applicant states reasons that prevented the applicant
from beginning or continuing development within the
approval period; and

iv. The county determines that the applicant was unable to begin
or confinue development during the approval period for
reasons for which the applicant was not responsible.

¢. Additional one-year extensions may be authorized where
applicable criteria for the decision have not changed.

d. If a permit is approved for a proposed residential development
on agricultural or forest land outside of an urban growth
boundary, the permit shall be valid for four years. An extension
of a permit described in subsection (e) of this section shall be
valid for two years.
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e. For the purposes of subsection (e) of this section, “residential
development” only includes the dwellings provided for under in
the EFU and Forest zones in Chapter 4.

f.  Extension requests do nof apply to femporary use permits,
compliance determinations or zoning compliance lefters.

2. Extensions on all non-resource zoned propery shall be governed
by the following.

a. The Director shall grant an extension of up fo two (2} years so
long as the use is still listed as a conditional use under current
Zoning regulations.

b. If use or development under the permit has not begun within two
(2) years of the date of approval and an extension has not been
requested prior to the expiration of the conditional use then that
conditional use is deemed to be invalid and a new application is
required,

c. If an extension is granted, the conditional use will remain valid
for the additional two years from the date of the otiginal
expiration.

3. Time frames for conditional uses and extensions are as follows:

a. All conditional uses within non-resource zones are valid four (4)
years from the date of approval; and

b. All conditional uses for dwellings within resource zones outside
of the urban growth boundary or urban unincorporated
community are valid four (4) years from the dafe of approval.

c¢. All non-residential conditional uses within resource zones are
valid (2) years from the date of approval.

d. For purposes of this section, the date of approval is the date the
appeal period has expired and no appeals have been filed, or all
appeals have been exhausted and final judgments are effective.

e. Additional extensions may be applied.’

CCZI1.DO §5.2.600; see also OAR 660-033-0140(2). These criteria are addressed individually
below.
Note: The CUP authorizes the Pipeline to be developed on both resource-zoned
and non-resource zoned land. Therefore, the Applicant takes the conservative
approach and requests a one-year extension for the entire CUP.

! The section was modified to add subsection (3)(e) by Coos County Ordinance 14-09-012PL on January 20, 2015.
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D. Pacific Connector’s Compliance with the Applicable Standards for a CUP Extension
Request on Farm and Forest Lands

1. The Applicant Meets the Applicable Criteria Set Forth at § 5.2.600(1)(a).

CCZLDO §5.2.600(1)(a) provides as follows:

1. Extensions on Farm and Forest (Resource) Zoned Property shall
comply with OAR 660-033-0140 Permit Expiration Dates which
sfafes:

a. Except as provided for in subsection {e) of this section, a
discretionary decision, except for a land division, made after the
effective date of this section approving a proposed development on
agricultural or forest land outside an urban growth boundary is void
two years from the date of the final decision if the development
action is not initiated in that period.

The hearings officer finds that Pacific Connector’s application and attachments
demonstrate compliance with the code requirements at CCZLDO §5.2.600(1)(a) for granting
extension requests for [and use approvals on farm and forest lands.

This criterion is met because a timely extension request was filed and the approval criteria
have not changed. (See discussion below).

2. The Applicant Meets the Applicable Criteria Set Forth at § 5.2.600(1)(b).

a. Pacific Connector has made a written reguest for an extension of the
development approval period.

CCZLDO §5.2.600(1)(b)(1) provides as follows:

b. Coos County may grant one extension period of up fo 12 months
if:

i. An applicant makes a written request for an extension of the
development approval period;

The applicant submitted writien narratives and applications, which specifically request an
extension, on February 21, 2018 (EXT-18-001), which is within the development approval
period. CCZLDO § 5.2.600(1)(b)(i).

This criterion is met,

b. Pacific Connector’s request was submitted to the County prior to the

expiration of the approval period.

Hearings Officer's Recormmendation & Findings, AP-18-001 (Extension of HBCU-13-04)
Page 9

Exhibit 8
Page 10 of 41




CCZLDO § 5.2.600(1)(b)(ii) provides as follows:
b. Coos County may grant one extension period of up to 12 months if:

ii. The request is submitted to the county prior fo the expiration of the
approval period;

As noted above, the CUP for the Brunschmid & Stock Slough alignment was operating
on the second one-year extension request and was set to expire on February 25, 2018 (EXT-18-
001). The extension application was thus timely submitted prior to the expiration of the
previously extended CUP. CCZLDO §5.2.600(1)(b)(i1).

This criterion is met.

¢. PCGP was unable to begin or continue development during the approval
period for reasons for which the applicant was not responsible.

CCZLDO §5.2.600(1)(b)(ir1) and (iv) provides as follows:

iif. The applicant states reasons that prevented the applicant
from beginning or continuing development within the
approval period; and

iv. The county determines that the applicant was unable to begin or
continue development during the approval period for reasons for
which the applicant was not responsible.

To approve this extension application, the hearings officer must find that PCGP has
stated reasons that prevented PCGP from beginning or continuing development within the
current approval period (i.e. since the last extension was applied for and granted), and PCGP is
not responsible for the failure to commence development. CCZLDO §5.2.600 (1)(b)(iii) & (iv).

At the July 13, 2018 hearing, the hearings officer asked the parties to brief the issue of
whether the opponent’s arguments are barred by the doctrine of issue preclusion, law of the case,
collateral attack, or some similar jurisprudential doctrine. The concern was that some of the
arguments seemed to the same as arguments which were resolved in the decision in AP-17-004,
or other prior extension decisions.

Unfortunately, neither party put much effort towards fulfilling the request, and therefore
the hearings officer did not receive much useful input from the parties on how to resolve these
issues. Mr. King briefly mentions the “collateral attack” doctrine in his Final Argument, and
concludes that some of the issues, including the “FERC denial issue” are “a blatant and
impermissible collateral attack on the 2017 extension decision.” Mr. King does not address the
“issue preclusion” doctrine described in Nelson v. Emerald People's Utility Dist., 318 Or 99,
103, 862 P2d 1293 (1993).
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On the other hand, Ms. Moro ignores the collateral attack doctrine and instead discusses
the “issue preclusion” doctrine, and concludes that her arguments should not be barred by that
doctrine.

Frustratingly, neither party attempts to explain why their preferred doctrine should be
applied in this case to the exclusion of the other doctrine. Given that the hearings officer suspects
that this issue will continue to play a central role in these extension cases in the future, the topic
warrants a more thorough treatment than the short shrift offered by the parties.

As a preliminary matter, it is important to think about what authority LUBA has for using
jurisprudential rule that seek to promote judicial efficiency, such as collateral attack, law of the
case, and issue preclusion. Unlike a court, LUBA is a creature of statute, and its authority begins
and ends with the statutes that created it. For example, LUBA has stated on many occasions that
it cannot apply equitable docirines such as laches, because it does not possess the same powers
as a court. See, e.g., Jones v. Douglas County, 63 Or LUBA 261, 269-70 (2011); Macfarlane v.
Clackamas County, 70 Or LUBA 126, 131 (2014). As discussed below, at least one statute that
governs LUBA has been determined to prohibit a jurisprudential rule that sought to promote
judicial efficiency.

In Macfarlane, LUBA held for the first time that it “would no longer entertain arguments
based on equitable doctrines, unless the proponent first establishes that LUBA has the authority
under its governing statutes to reverse, remand or affirm a land use decision based on the
exercise of equitable doctrines.” The timing of LUBA’s pronouncement in Macfariane was
notable, as it came directly on the heels of Dexter Lost Valley Cmty. Ass'n v. Lane County, 255
Or. App. 701, 300 P3d 1243 (2013).

Dexter Lost Valley Cmty. Ass'n 1s an interesting case because it indicates how closely the
Court of Appeals is willing to scrutinize LUBA’s procedural practices for consistency with
LUBA'’s enabling statute. For many years, LUBA had created various procedural practices
intended to create efficiency in the review process. One example of this was LUBA’s creation of
the practice for accepting “Motions for Voluntary Remand.” While provisions for voluntary
remand are not set forth in the statutes or rules, LUBA had established a framework for
voluntary remand through case law. Hastings Bulb Growers, Inc. v. Curry Co., 25 Or LUBA
558, 562 (1993), aff'd without opinion, 123 Or App 642, 859 P2d 1208 (1993); See also Angel v.
City of Portland, 20 Or LUBA 541 (1991), Smith v. Douglas Co., 34 Or LUBA 682, LUBA
(1997); Mazeski v. Wasco Co., 27 Or LUBA 45, 47 (1994). LUBA would routinely grant
motions for voluntary remand if it concluded that granting the motion was “consistent with
sound principles governing judicial review.” LUBA believes that such procedure was allowed
by ORS 197.805, which states that “[i]t is the policy of the Legislative Assembly that time is of
the essence in reaching final decisions in matters involving land use and that those decisions be
made consistently with sound principles governing judicial review.”

However well-settled the practice had been, voluntary remands came to a sudden and
unexpected halt when the Court of Appeals issued its opinion in Dexter Lost Valley Cmty. Ass'n.
The Court of Appeals noted that “{a]n administrative agency cannot act outside of its legislative
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grant of authority in order to “amend, alter, enlarge or limit the terms of a legislative enactment.”
The court then looked at what called the “unusually persuasive legislative history” of the statute
now codified at ORS 197.830(13)(b) and concluded that the voluntary remand practice is
inconsistent with the intent of that statute.

It is unclear how far Dexter should be extended in different but related contexts. Itis
unlikely that other LUBA statutes have legislative history that give such clear guidance as was
the case in Dexter. Nonetheless, Dexter certainly raises the question of how far LUBA can create
procedural practices based on common-law doctrines which are based on “judicial economy.”
As discussed in more detail below, the use of both the “collateral attack”™ doctrine (aka “waiver”)
and the application of Nelson test for “issue preclusion” have been reviewed approved of the
Court of Appeals for use in a land use context. As far as the hearings officer can tell, however,
no focused challenges were raised in those cases, as happened in Dexter. Nonetheless, for now,
the answers remain elusive, and given the Court of Appeals case law on the topic, the hearings
officer assumes that the “collateral attack”, “law of the case,” and “issue preclusion”™ doctrines
are still viable for use by LUBA, and by extension, by the County.

The discussion begins with issue preclusion, which in the civil context is a common law
doctrine” that bars relitigation of an issue in subsequent proceedings in some situations, when the
issue has been determined by a valid and final determination in a prior proceeding. Nelson, 318
Or at 103. Like the related doctrines of waiver and collateral attack, issue preclusion is a
jurisprudential rule that seeks to promote judicial efficiency.

As early as 1969, Oregon courts recognized that a governing body is not necessarily
bound to decide a land use matter in the same manner as a previous governing body. In
Archdiocese of Portland v. Washington County, 254 Or 77, 87-8, 458 P2d 682 (1969), the

Oregon Supreme Court stated:

“Implicit in the plaintiff's contention is the assumption that the
Board of County Commissioners of Washington County is bound
by the action of previous Boards of County Commissioners in that
county. This assumption is not sound. Each Board is entitled to
make its own evaluation of the suitability of the use sought by an
applicant. The existing Board is not required to perpetuate errors
of its predecessors. Even if it were shown that the previous
applications were granted by the present Board, there is nothing in
the record to show that the conditions now existing also existed at

2 According to the Oregon Supreme Court, “[i]ssue preclusion can be based on the constitution, common
law, or a statute.”” Nelson v. Emerald People's Utility Dist,, 318 Or 99, 103, 862 P2d 1293 (1993){citing State v.
Railiff, 304 Or 254, 257, 744 P2d 247 (1987). The five-part Neison test is based on common law. Hickey v.
Seitlemier, 318 Or. 156, 201, 864 P.2d 372 (1993). In Nelson, the Court stated, as an example, that there is a
constitutional basis for issue preclusion in a criminal case via the principle of double jeopardy. The Court further
noted that the civil common-law docirine of issue preclusion is based on judicial economy. Finally, the Court cited
to ORS 43.130 as an example of a statute setting forth a principle of issue preclusion. See also Fisher Broadeasting
v. Department of Revenue, 321 Or. 341, 898 P.2d 1333 (1995); DLCD v. Benton County, 27 Or LUBA 49, 61

(1994).
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the time the previous applications were granted.”

See also Okeson v, Union County, 10 Or LUBA 1, 5 (1983) (“There is no requirement local
government actions must be consistent with past decisions, but only that a decision_must be

correct when made. Indeed, to require consistency for that sake alone would run the risk of
perpetuating error.”); Reeder v. Clackamas County, 20 Or LUBA 238 (1990) (same).

Similarly, in Nelson v. Clackamas County, 19 Or LUBA 131, 140 (1990), LUBA
recognized that Oregon’s system of land use adjudication “is incompatible with giving preclusive
effect to issues previously determined by a local government tribunal in another proceeding.”

In a more recent case, Green v. Douglas County, 63 Or LUBA 200, 207 (2011), LUBA stated the
following:

It is not clear that issue preclusion applies generally in land use
appeals. In at least two decisions, based on the fifth Nelson factor,
LUBA has concluded that it does not. Lawrence v. Clackamas
County, 40 Or LUBA 507, 519-20 (2001), aff'd 180 Or App 495,
43 P3d 1192 (2002); Nelson v. Clackamas County, 19 Or LUBA
131 (1990). However, as we noted in Kingsley v. City of Portland,
55 Or LUBA 256, 262-63 (2007), the Court of Appeals in
Lawrence affirmed our decision in that appeal on narrower
grounds, and reserved its opinion on whether under the fifth
Nelson factor the issue preclusion doctrine categorically could
never apply to fand use proceedings. Lawrence v. Clackamas
County, 180 Or App 495, 504, 43 P3d 1192 (2002). For purposes
of this opinion we will assume without deciding that the fifth
Nelson factor is present. However, as explained below, two other
Nelson factors are missing and the issues petitioners raise in this
appeal are not barred by issue preclusion.

See also Broderson v. City of Ashiand, 62 Or LUBA 329, 338 (2010). That uncertainty remains,
but as the case law now stands, LUBA’s Lawrence decision remains good law according to
LUBA. Thus, while some exceptions to this general rule exist,” the hearings officer understands

3 See also Alexanderson v. Clackamas County, 126 Or App 549, 869 P2d 873, rev den, 319 Or 150, 877 P2d 87
(1994); Douglas v. Multnomah County, 18 Or LUBA 607, 612-3 (1990); BenjFran Development v. Metro Service
Dist., 17 Or LUBA 30, 46-47 (1988); 8§ & J Builders v. City of Tigard, 14 Or LUBA 708, 711-712 (1986).

* LUBA has stated, in dicta, that “[a]rbitrary and inconsistent interpretation of approval criteria in deciding
applications for land use permits may provide a basis for remand. See Friends of Bryant Woods Pavk v. City of Lake
Oswego, 26 Or LUBA 185, 191 (1993), aff'd, 126 Or App 205, 868 P2d 24 (1994) (although local legislation may be
susceptible of more than one interpretation, local government may not "arbitrarily * * * vary its interpretation™),
Smith v. Clackamas County, 25 Or LUBA 568, 570 nl (1993). For example, when a local government determines
that comprehensive plan objeciives are mandatory approval standards in one case, it may not later determine that
those plan objectives are mere guidelines in a different unrelated case, absent some reasonable explanation for the
disparity. Welch v. City of Portland, 28 Or LUBA 439, 448 (1994). Nonetheless, LUBA has also stated that the
exception 1s not triggered unless “there is an indication that different interpretations are the product of a design to act
arbitrarily or inconsistently from case to case.” Greer v. Josephine County, 37 Or LUBA 261 (1999). Thus, the
exception does not prevent a local jurisdiction from changing previously-stated interpretations; it merely prohibits
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that local land use decisions do not create legal precedent that is binding on subsequent land use
decision-makers concerning: (1) unrelated property, or (2) new, unrelated land use applications
proposing development on the same property as an earlier land use decision, particularly then the
prior land use decision has expired or is inconsistent with the newer land use decision .

Unfortunately, neither LUBA nor the courts have ever clearly explained the distinction
between issue preclusion and the collateral attack doctrine, or give a clear rule what situations
call for the application of one doctrine to the exclusion of the other. Even more surprising, the
hearings officer’s research reveals that LUBA rarely uses the two phrases in the same case. As
far as the hearings officer can tell, in cases where the issues raised between earlier and later cases
addressing the same property really are the same, the only principled way to distinguish when
collateral attack applies and when issue preclusion applies is to limit issue preclusion to
situations where the decisions are not sequential (i.e. one is not needed to implement the other)
and either:

% the first decision expired, or was not otherwise acted upon, and therefore a second
application had to be filed. See Widgi Creek Homeowner’s Ass’n v. Deschutes
County, _OrLUBA _ (2015), aff’d w/o op. 273 Or App 821, 362 P2d 1215
(2015); Broderson v. City of Ashland, 62 Or LUBA 329, 338 (2010); Davenport
v. City of Tigard, 27 Or LUBA 243 (1994), or

% the first decision resulted in a denial. Kingsley v. City of Portland, 55 Or LUBA

256, 262-63 (2007); Lawrence v. Clackamas County, 40 Or LUBA 507, 519-20

(2001), aff'd, 180 Or App 495, 43 P3d 1192 (2002), rev den, 334 Or 327, 52 P3d
435 (2002); Nelson v. Clackamas County, 19 Or LUBA 131,140 (1990).

In these limited situations, under current law articulated in Lawrence, issues that were decided in
an earlier proceeding can be re-litigated.”

In her surrebuttal argument dated July 27, 2018, attorney Tonia Moro argues that the
hearings officer should not apply the five-part Nelson test for “issue preclusion” because the
doctrine does not apply to this proceeding. Ms. Moro states that legal issues decided in County
land use decisions should categorically not be given preclusive effect in later land use
proceedings. In support of this argument, she cites Lawrence v. Clackamas County, 40 Or LUBA
507, 519-20 (2001), aff'd, 180 Or App 495, 43 P3d 1192 (2002) rev den, 334 Or 327, 52 P3d 435
(2002). Lawrence addresses a situation where an applicant seeks to apply for a second land use
determination after having been denied in a first land use application. Lawrence has no
applicability here.

Ms. Moro then applies the five-part Nelson test to the facts of this case and concludes that

the arbitrary flip-tlopping of interpretations on a case-by-case basis.

3 Another situation where the five Nefson factors would apply is when determining whether a Cirenit Court
proceeding should have preclusive effect in a subsequent LUBA appeal. See, e.g., DLCD v. Benton County, 27 Or
LUBA 49 (1994).
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the test 1s not met because, among other reasons, “the issue is more developed,” and “it is about
the effect [of FERC denying the prior application] and its cause on the ability of the applicant to
obtain a FERC permit within a one year extension.” With regard to this point, the hearings
officer partially agrees with Ms. Moro. The issue of whether the applicant is responsible for the
failure to commence development within the current approval period (i.e. since the last extension
was applied for and granted). Those dates are from February 25, 2017 to February 25,2018
(EXT-18-001). With regard to events that happened within those time periods, no party can be
prohibited from raising issues premised on those time periods. The hearings officer disagrees
that the approval criteria require the applicant to prove that it will be able to obtain a FERC
permit within a one-year extension and commence development. The hearings officer
anticipates that the process with take another 3-5 years, but that is somewhat speculative.

Ms. Moro also argued that because the parties are different, the Nelson test is not met, If
one 1s correct in applying Nelson to this case, that is indeed a relevant factor. But it is not
relevant under the collateral attack doctrine, as discussed i more detail below. That is why it so
important to know which test to apply. Unfortunately, as mentioned above, neither party briefed
that issue.

The applicant essentially ignores the opponent’s Nelson analysis, and instead focuses on
the doctrine of collateral attack:

Notwithstanding the Board’s careful consideration and resolution
of the FERC denial issue in the 2017 Extension Decision,
opponents nevertheless attempt to resurrect it in the current
proceedings. The Hearings Officer should deny opponents’
attempt to do so for two reasons. First, opponents’ actions is a
blatant and impermissible collateral attack on the 2017 Extension
Decision. See Noble Built Homes, LLC v. City of Silverton, 60 Or
LUBA 460, 468 (2010) (a party “cannot, in an appeal of one [local
land use decision], collaterally attack a different final [local] land
use decision.”). Although opponents attempt to frame the question
as one of issue preclusion (not collateral attack), they are mistaken.
There is stmply no authority—and opponents do not cite to any—
that permits someone to utilize one land use proceeding to
challenge a previous, final, unappealed land use decision.

See Applicant’s Final Written Argument, Seth King letter dated August 3, 2018, page 9.
Unfortunately, the Noble Built Homes case is unremarkable and does not get to the core of the
issue presented here.

The hearings officer is not aware of cases that applied the collateral attack doctrine to
extensions, It is true that these serial extension requests seem, in a very real sense, tobe a
continuation of the same case. In a similar context, the court of appeals has stated that the “same
parties” issue does not matter in a second land use proceeding on remand from LUBA because it
is part of the same case. See Mill Creek Glen Protection Ass'nv. Umatilla County, 88 Or App
522, 746 P2d 728 (1987):
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Petitioners maintain that, whether or not a law of the case or
waiver principle might bar new arguments by parties who
participated in an earlier appeal, neither should apply when, as
here, different parties bring the second appeal and the appellant in
the first was not represented by counsel. We do not think that
petitioners' distinction aids them. Although it is true that new
parties in a second appeal could not have raised particular issues in
the earlier appeal in which they did not participate, it is also true
that they did have and did forego the opportunity to participate in
the first appeal. A party who did not raise an issue in an earlier
proceeding because he chose not to participate in it should be as
precluded from later raising the issue as a party who did participate
but neglected to raise the issue.

See also Beck v. City of Tillamook, 313 Or 148, 154 n2, 831 P.2d 678 (1992). Ths, of course,
makes sense, since a party should not be atforded more rights by ror showing up to a fight than if
it had showed up.

That quote from Mill Creek hints at the problem in this case. It 1s clear that if the
applicant had let these permits expire and was filing an entirely new land use application, then all
issues and interpretations would be back on the table. However, the opponents fail to
acknowledge that both LUBA and the courts have applied two different sets of rules in situations
where the previous interpretation is made in the same case / proceeding or, in an earlier phase of
a multi-phase development.

This set of facts is closer to Mill Creek than to Lawrence. In this case, these permit
extensions all relate to the same permit (HBCU-13-04), and are in some ways similar to a
proceeding on remand. They essentially act to perpetuate the life of the existing permut that
would otherwise expire, and denial of an extension must be based on certain facts taking place
relevant to the original permit. The question here is when a county decides certain issues in a
decision granting a third or fourth extension for a permit, can an opponent get another bite at the
apple at the hearing for the fifth extension by raising the same issues that were decided — or
could have been raised and decided, in the earlier extension proceeding? '

Under the doctrine of “waiver” (aka “law of the case”) once a land use decision 1s
remanded by LUBA and a local government adopts a decision on remand, issues that can be
raised on remand or in a subsequent L.UBA appeal of the second decision are limited to those
that could not have been raised in the first LUBA appeal. Portland Audubon v. Clackamas
County, 14 Or LUBA 433, qff'd, 80 Or App 593, 722 P2d 748 (1986).° Although nothing in the
land use statutes directly calls for use of this doctrine, LUBA noted in Portland Audubon that
various statutory provisions support its use. See ORS 197.805; 198.830(14); 197.835(10);

$See also Holland v. City of Cannon Beach, 154 Or App 450, 962 P2d 701 (1998), rev den., 328 Or 115 (1998);
McCulloh v. City of Jacksonville, 49 Or LUBA 345 (2005); Halverson-Mason Corp. v. City of Depoe Bay, 39 Or
LUBA 193, 205 (2000); Dickas v. City of Beaverton, 17 Or LUBA 578, 582-3 (1989); Hearne v. Baker County, 16
Or TUBA 193, 195 (1987), aff"d, 8% Or App 282, 748 P2d 1016, rev den, 305 Or 576 (1988).
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197.855.

In Mill Creek Glen Protection Ass’n v. Umatilla County, 88 Or App 522, 526, 746 P2d
728 (1987), the court of appeals approved of LUBA’s use of the “law of the case” doctrine, but
stated that the preferred term should be “waiver.” The Mill Creek court also clarified that this
waiver principle applied even to persons who did not appear in the first proceeding. Id. at 527.

In Davenport v. City of Tigard, 27 Or LUBA 243, 246-7 (1994), LUBA stated an
important limit on the “law of the case” doctrine: as the name implies, it only applies in
subsequences stages of the same case. In Davenport, the applicant was granted approval for a
site plan review, but then submitted a new application seeking to modify the approval in minor
ways pertaining to landscaping and parking. LUBA stated that the fact that the application is a
“new” one prohibits application of the “waiver” doctrine, even though the proposed development
differs from the earlier approved decision in only minor details.” The hearings officer believes
that the key distinction in Davenport is that the modification of the plan essentially meant that
older aspects of the plan were being abandoned, which is very similar to what would happen if
the permit had expired: the modification triggered the ability to revisit old issues that might
overwise be off the table. '

Many LUBA cases refer to the term “collateral attack” but do not make it clear if that is
the same thing as the “waiver” doctrine or something doctrinally different. As discussed below, it
must be something slightly different. Under the collateral attack doctrine, a local government
cannot deny a land use application based on (1) issues that were conclusively resolved in a prior
related discretionary land use decision, or (2) issues that could have, but were not, raised and
resolved in an earlier related land use proceeding. Safeway, Inc. City of North Bend, 47 Or
LUBA 489, 500 (2004) (When a city previously approved a “site plan review” decision that
decided certain issues but deferred other non-discretionary issues to a later ministerial process,
the City cannot revise issues previously decided to “correct” any “mistakes” it might have made
which benefited the applicant at the expense of the City); Carisen v. City of Portland, 169 Or
App 1, 8 P3d 234 (2000).® Unlike the pure “law of the case” doctrine, the “collateral attack”
doctrine does not have to apply to the same case.

The “collateral attack” concept has been used in many different contexts, including:

’ See also Sequoia Park Condominium Unit Owner’s Ass’n v. Cily of Beaverton, 36 Or LUBA 317, 326-7 (1999);
Green v. Douglas County, 63 Or LUBA 200, 205-6 (2011); Neighbors Against Apple Valley Expansion v.
Washington County, 59 Or. LUBA 153 (2009); Durig v. Washington County, 40 Or LUBA 1, 8 (2001) aff’d, 177 Or
App 453, 34 P3d 169 (2001).

¥ See also Northwest Aggregate v, City of Scappoose, 34 Or LUBA 498, 510-11 (1998) Rocklin v. Multhomah
County, 37 Or LUBA 237, 247-8 (1999); Dalfon v. Poik County, 61 Or LUBA 27, 38 (2009); Shoemaker v.
Tillamook County, 46 Or LUBA 433 (2004); Sahagain v. Columbia County, 27 Or LUBA 341 (1994); Louks v.
Jackson Co., 65 Or LUBA 58 (2012); Just v. Linn County, 59 Or LUBA 233 (2009); ONRC v. City of Seaside, 27 Ox
LUBA 679, 681 (1994); Drake v. Polk County, 30 Or LUBA 199 (1995).
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% goal challenges directed at land use ordinances that were not timely appealed,’

% belated challenges to building permits that inadvertently made land use
decisions without undertaking land use procedures,'

* Implementing permits: arguments directed at ministerial permits that should
have instead been directed at the preceding land use decisions,'! and

% Multi-Phase projects: arguments directed at land use actions that should have

been directed at earlier phases of a multi-phase approval process.'

Putting aside attacks on legislation, which have no applicability here, in the quasi-judicial
context a collateral attack argument only applies to the same property, and it does not apply to
previous permit decisions that have expired or abandoned.

The phrase “collateral attack” can be viewed as a type of statutory issue preclusion. It is
really nothing more than an informal term describing a series of separate but related statutory
requirements embodied in Oregon’s land use laws. See, e.g., ORS 197.835(1) (limiting LUBA’s
scope of review to land use decisions under appeal); ORS 197.625(1)(setting forth rules for when
ordinances are deemed to be “acknowledged” and therefore immune from goal challenges); and
ORS 197.825(2)(a)(setting forth an “exhaustion of remedies” rule that can trigger application of
the collateral attack doctrine)."

Various LUBA cases discuss the nature and origins of the “collateral attack™ docirine.
For example, in Butte Conservancy v. City of Gresham, 47 Or LUBA 282, aff'd 195 Or App 763,
100 P3d 218 (2004), LUBA described the doctrine as merely representing the “unexceptional
principle that assignments of error that collaterally attack a decision other than the decision on
appeal do not provide a basis for reversal or remand.” See also Robson v. City of La Grande, 40
Or LUBA 250, 254 (2001)(same). Similarly, in Safeway, Inc. City of North Bend, 47 Or LUBA

® Byrd v. Stringer, 295 Or 311, 316-17; 666 P2d 1332 (1983); Friends of Neaback Hill v. City of Philomath, 139 Or
App 39, 49, 911 P2d 350 (1996); Urquhart v. Lane Council of Governments, 8¢ Or App 176, 181, 721 P2d 870
(1986); Femling v. Coos County, 34 Or LUBA 328, 333 (1998);, Lowery v. Cily of Kaiser, 48 Or LUBA 568 (2005);
Crowley v. City of Bandon, 41 Or LUBA 87 (2001); Greenwood v. Poll County, 11 Or LUBA 230 (1984);
Holloway v. Clatsop Co., 52 Or LUBA 644 (2006); Tolerv. City of Cave Junction, 53 Or LUBA 635 158 (2008).

1 Ortman v. City of Forest Grove, 55 Or LUBA 426 (2007); Ceniga v. Clackamas County, 32 Or LUBA 273
(1997); Corbett / Terwilliger Lair Hill Neigh, Ass'n v. City of Portland, 16 Or LUBA. 49, 52 (1987).

" Bullock v. City of Ashland, 57 Or LUBA 635 (2008); Sandler v. City of Ashland, 21 Or LUBA 483 (1991); Butte
Conservancy v. City of Gresham, 47 Or LUBA 282, 296, aff"d, 195 Or App 763, 100 P3d 218 (2004); Piltz v. City of
Portland, 41 Or LUBA 461 (2002); Bauer v. City of Porfland, 38 Or LUBA 715, 721 (2000).

> DLCD v. Crook County, 25 Or. LUBA 625 (1993), aff’d, 124 Or App 8, 10, 860 P2d 907 (1993) (discussing
County’s three-stage PUD approval process); Safeway, Inc. City of North Bend, 47 Or LUBA 489, 500 (2004);
Westlake Homeowners Ass’n v. City of Lake Oswego., 25 Or LUBA 145, 148 (1993); Headley v. Jackson County, 19
Or LUBA 109 (1990); Edwards Ind. Inc., v. Board of Comm'rs of Washington Co., 2 Or LUBA 91 (1980); J.P.
Finley & Son v. Washington County, 19 Or LUBA 263 (1990).

13 See, e.g., Petterson v. Klamaih Co., 31 Or LUBA 402 (1996) (When a planning director rescinds a decision he
issued two days earlier, the applicant cannot fail to appeal that rescission and then attempt to challenge that decision
as part of a later appeal of a denial of the same permit); Lioyd Dist. Community Ass’n v. City of Portland, 141 Or
App 29, 916 P2d 884 (1996); Ortman v. City of Forest Grove, 55 Or LUBA 426 (2007).
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489, 500 (2004), LUBA described one aspect of the collateral attack doctrine as it relates to
sequential permits needed for a single phase development, as follows: “As a general principle,
1ssues that were conclusively resolved in a final discretionary land use decision, or that could
have been raised and resolved in that land use proceeding, cannot be raised to challenge a
subsequent application for permits necessary to carry out that earlier final decision.”

In VanSpeybroeck v. Tillamook County, 56 Or LUBA 184 (2008), aff"d, 221 Or App 677,
191 P3d 712 (2008), L.UBA set forth in the limits of the doctrine, by stated that “[i]n our view, to
give preclusive effect to an earlier unappealed land use decision and thus bar raising issues in a
subsequent decision on a related, but separate permit proceeding, the issue must concern
particular development that was proposed, considered and approved in the earlier unappealed
decision.” Id. at 204, Thus, once it has been determined that the issues raised in the subsequent
proceeding concern the same particular development that was “proposed, considered and
approved” in the earlier unappealed decision, any issues that were decided, or could have been
raised and decided, in the earlier unappealed decisions are “beyond LUBA’s scope of review.”
In a very real sense, this makes the earlier decision “precedential” in nature, regardless of the
correctness of those earlier decisions, at least in regards to the land for which the earlier decision
was issued. That is the very essence of what it means to say that the earlier decision cannot be
“collaterally attacked.” '

Unlike the waiver doctrine, which is limited to giving preclusive effect to issues raised in
the same case / proceeding, collateral attack arises most frequently when challenges are made
against discretionary and ministerial permits needed to carry out an earlier land use approval.

See cases collected at fn 11, supra. Collateral attack also plays a role when developments that
are approved via multi-phase sequential }land use decisions, and issues decided in earlier phases
are challenged in the decisions approving later phases. See cases collected at fn 12, supra. In
this regard, the Court of Appeals has stated that “local decisions rendered at the early stages of
multi-stage review processes can be final and, if they are, 1ssues that could have been raised 1n an
appeal or review proceeding at an earlier stage are not cognizable in an appeal to LUBA from a
later decision.” Carlsen v. City of Portland, 169 Or. App. |, 8 P3d 234 (2000).

For example, in Hoffinan v. City of Lake Oswego, 20 Or LUBA 64, 70-1 (1990), LUBA
addressed how the collateral attack doctrine works in the context of a multi-phase development.
At the time Hoffinan was decided, the City of Lake Oswego Code allowed “major
developments” to occur in phases. The City’s approval process called for the submission of an
“Overall Development Plan and Schedule (“ODPS™), which was intended to address the overall
plan so as to give the development “reliable assurance of the City’s expectations for the overall
project as a basis for detailed planning and investment.” Id. at 68. Once the ODPS was
approved, development permits for each successive phase of the development could be issued
without revisiting issues determined by the ODPS. The applicant had obtained ODPS approval
in 1981, and by 1989 was working on Phase 6 of the plan. Petitioner appealed Phase 6 to LUBA,
arguing that even though various Comprehensive Plan policies related to schools have been
addressed by the ODPS, that circumstances had changed to the point where the schools are no
longer adequate to provide the required levels of service needed by Phase 6. LUBA determined
that the Code did not necessarily requires that all comprehensive plan policies be reapplied each
time a new phase of a PUD is approved. Id. at 70. LUBA stated that where comprehensive plan
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compliance issues have been fully resolved for a PUD during the ODPS process, those
comprehensive plan issues need not be reconsidered in approving individual phases of the PUD.
Id. at 72,

In Edwards Ind., Inc. v. Board of Comm 'rs of Washington County, 2 Or LUBA 91
(1980), LUBA reached the same conclusion interpreting a similar Washington County PUD
approval procedure. In Edwards, the County granted initial approval of an “outline master plan,”
subject to a condition that development be phased to allow adjoining roadways to be improved to
provide adequate capacity. No party appealed the decision approving the outline master plan.
Two years later, a request for subdivision plat approval for one of the approved phases was
turned down solely on the basis of concerns over impacts on the road system adjoining the PUD.
LUBA concluded that under the county’s PUD approval procedures, the submission of the
preliminary plat in accordance with the outline master plan could not be used as a vehicle to
reopen the issue of impacts on external roadways which was decided in the approval of the
outline master plan. Id. at 96, n8. See also J.P. Finley & Son v. Washington County, 19 Or
LUBA 263, 269-70 (1990) (Petitioner participated in first decision but did not appeal it, and was
foreclosed from appealing the second decision even though that second process used the wrong
(Type I) procedure, because the first decision specified use of the Type I procedure);

Fmally, in cases where the collateral attack doctrine applies, the issue preclusion doctrine
does not operate to defeat it. For example, in Doney v. Clatsop County, 142 Or App 497, 921
P2d 1346 (1996), the Court rejected the county's argument that it could deny an access permit for
reasons that would have essentially have required the applicant to modify the decision and
reapply for a new decision from the City. Citing to “law of the case” case law, including Beck
and Mill Creek, supra, the Court noted that the county could have - but did not - participate in
the city’s proceedings approving the development or in an appeal to LUBA from the city's
decision, and it could have raised questions regarding access in that forum. It did not do so. The
Court emphasized that: “[t]he county's argument that its denial of the access permit was also a
land use decision amounts to nothing more than a collateral attack on the city's decision.”
Doney, 142 Or. App. at 503. While using the “collateral attack™ moniker, the fact that the Doney
Court cited to two cases that address “law of the case” doctrine does tend to blur the distinction
between the two doctrines to an extent, and suggests that same policy basis underlies both
doctrines.

Whereas the Doney court found that the county was bound by a city land use decision
even though it did not participate in that decision, Doney, 146 Or App at 499, application of the
third Nelson factor would suggest that the County should not have been precluded from denying
the access permit. Thus, Doney provides authority for the fact that issue preclusion does not
apply where collateral attack / waiver doctrine does apply.

As discussed above, these “extension” cases such as this present a situation which is
similar, but not exactly the same as, a “multi-phase” development case. There is no reason why
issues that were raised and decided (or could have been raised and decided) during the process
leading to the first extension, for example, should be relitigated as part of the second or third
extension. This is particularly true in cases where an appeal process was previously undertaken,
because these extension appeals are very time consuming and expensive for staff.
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However, in this case the applicant is seeking extensions on three different alignments:
(1) the 2010 “main route” alignment, (2) the Brunschmid / South Slough alignment, and (3) the
Blue Ridge alignment. It does not appear that issues decided in an extension decision governing
one of the three routes would create a collateral attack / waiver situation with regard to extension
decisions related to the other two routes.

Having said that, the hearings officer has been consistent in treating interpretations made
In one extension case as precedent for future cases. As previously noted, the code is drafted in a
manner that it requires the County to determine, for any given extension request, that the
applicant was not “responsible” for the reasons that caused the delay. The Webster’s Third New
International Dictionary (1993) defines the term “responsible” as “answerable as the primary,
cause, motive, or agent whether of evil or good.” The Board of Commissioners previously
interpreted the word “responsible” to be the same as “beyond the applicant’s control.” Stated
another way, the Board determined that the question is whether the applicant is “at fault” for not
exercising its permit rights in a timely manner. The Board further found that “[t]he aim of the
criterton is to not reward apphicants that do not actively pursue their development, while at the
same time providing some measure of sympathy and assistance to applicants who are diligently
trying to effectuate their permit but who run into unexpected problems that they are not in full
control to correct or fix.” No party appealed that decision, and the hearings officer will continue
to apply that same standard. See Findings of Fact, Conclusions of Law and Final Decision of
the Coos County Board of Commissioners, dated December 19, 2017, at p. 8.

In AP 17-004, the Board of Commissioners adopted the hearings officer’s discussion of
examples of factual situations that might help guide staff’s analysis. Reasons that might typically
found to be “beyond the control” of an applicant would include:

% Delays caused by construction contractors or inability to hire
sufficient workers;

%+ Unusual delays caused by abnormal weather years, such as in the
case of El Nino or La Nina weather patterns;

% Delays in obtaining financing from banks;

¥ Delays in getting approval from HOA architectural review
committees;

“ Encountering unexpected legal problems related to the land, such
as a previously unknown adverse possession claim;

% Encountering sub-surface conditions differing from the approved

plans,

Exhuming Native American artifacts; and

Inability to meet requirements imposed by other governmental

agencies. :

*, e
e o

Failures to act which might be considered to be within the control of an applicant include:

Failing to apply for required permits;
Failing to exercise due diligence in pursuing the matter;
% Procrastination.

*

-
L

(d
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As shown above, this is a highly subjective determination, and judicial review of well-
documented reason for granting or denying an extension is likely limited, at best.

See Findings of Fact, Conclusions of Law and Final Decision of the Coos County Board of
Commissioners, dated December 19, 2017, at p. 8.

In proposing this interpretation and providing these examples, the hearings officer
intended to set a low bar for extensions. The primary concern for the hearings officer was that he
did not want to force staff into delving deeply into the underlying causes of various delays
affecting development permits, particularly with those delays involved third parties. This is
largely due to the fact that such analysis would be very time consuming and not particularly
fruitful, which is to say that it would be difficult to correctly ascertain the truth in many cases.
Given the chosen formulation, the intent of the hearings officer was create a relatively clear lines
for staff to follow, essentially only denying extensions when 1t was relatively obvious that the
permit was not implemented due to some rather blatant and obvious failures that were the
responsibility of the applicant.

In this case, it is not difficult to conclude that the applicant has not been responsible for
the delays that prevent it from building the pipeline. As the applicant explains, the pipeline is an
interstate natural gas pipeline that requires pre-authorization by the Federal Energy Regulatory
Commission (“FERC”). Until PCGP obtains a FERC certificate authorizing the Pipeline, PCGP
cannot begin construction or operation of the facilities in the County or elsewhere along the
Pipeline route. FERC has not yet authorized the Pipeline. Therefore, PCGP cannot begin or
continue development of the Pipeline along the alignment authorized by the County’s land
approval.

It is true that FERC was not persuaded by the applicant’s previous presentation, and the
applicant has been forced to reapply for a new FERC Certificate. However, the facts
surrounding that process were addressed by the last extension and are not relevant here.
Moreover, the legal process for obtaining the plethora of federal, state, and local permits for this
facility is lengthy, byzantine, and cumbersome. To get a flavor of the complexity of the project,
it must be understood that the following laws apply and have permitting requirements that apply
to this pipeline:

+ Natural Gas Act

% Section 401 and 404 of the Clean Water Act

% Coastal Zone Management Act (requires consistency determination from the
State) '

Clean Air Act

Rivers and Harbors Act

National Historic Preservation Act

National Environmental Policy Act

Migratory Bird Treaty Act

Marine Mammals Protection Act

Northwest Forest Plan, Federal Land policy Management Act
Oregon and California Lands Act

Endangered Species Act

. +, L/ . 4
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% Magnuson-Stevens Fishery Conservation Act

See Exhibit 4, at p. 4-5. This type of permitting process does not happen overnight, and there is
no possible way that any applicant could acquire its permits sequentially, as Ms. McCaffree
argues should happen. Rather, it must the various permit applications concurrently. And during
this process, change in market conditions have changed due to refinement of fracking
technology, which has caused the applicant’s partner to redesign the LNG gas terminal from an
import facility to an export facility. In the meantime, the applicant has been forced into a
juggling effort: it has to file concurrent applications and thereby keep as many balls in the air as
possible.

In this regard, the applicant corrected points out that the County previously accepted the
“no federal permits in hand” reasoning as a basis to grant a time extension for the pipeline,
without getting into a detailed analysis regarding who is “at fault” for not obtaining the needed
permits. In a previous extension case for the main alignment, the County found that the lack of
FERC approval meant PCGP could not begin or continue development of the project:

“In this case, the applicant needs federal approval for the gas pipeline
project, and the project cannot commence until those federal approvals are
forthcoming. Even the primary opponent to the project, Ms. Jody
McCaffree, admits the facts that caused the applicant to be unable to begin
or continue development during the approval period, 1.e., that [FERC]
vacated the federal authorization to construct the pipeline.”

See Director’s Decision for County File No, ACU 14-08/AP 14-02, a copy of which is found at
Application Narrative Exhibit 4, at p. 13. '

Likewise, in granting a previous extension of an approval for a different alignment of the
Pipeline, the County Planning Director stated:

“The fact that the project is unable to obtain all necessary permits
to begin prior to the expiration of a conditional use approval is
sufficient to grant the applicant’s requested extension.”

See Director’s Decision for County File No. ACU-16-003 in Application Narrative Exhibit 2 at
p.8.

The opponents read the Board’s formulation in the exact opposite manner as was
intended. Latching on to the subjective nature of the inquiry, the opponents provide evidence
intended to convince the hearings officer that PCGP was in fact “responsible” for the delay
because they did not actively pursue the permits they needed from FERC. In their estimation,
getting denied by FERC is a per se example of failure to exercise due diligence.

The opponents argue that PCGP’s failure to secure the necessary FERC authorizations
was PCGP’s own fault. For example, Ms. McCaffree points out that PCGP’s application was
denied because they failed to provide evidence of sufficient market demand, and because they
failed to secure voluntary right-of-way from a majority of landowners on the pipeline route. See,

Hearings Officer’s Recommendation & Findings, AP-18-001 (Extension of HBCU-13-04)
Page 23

Exhibit 8
Page 24 of 41




e.g., Letter from Jody McCaffree dated July 13, 2018, at p. 2. Ms. Moro similarly argues that the
“FERC specifically found that the applicant had not been diligent.” See Letter from Tonia Moro
dated July 27, 2018, ap. 2. The hearings officer has read the relevant FERC Orders and does not
have the same takeaway.

It 15 certainly true that FERC stated that “Pacific Connector had every opportunity to
demonstrate market demand,” and it “failed to do so over a three-and-a-half year long period,
despite the issuance of four data requests by Commission staff seeking such information.” See
FERC Order Denying Rehearing, dated December 9, 2016, at p. 8. However, the opponents seem
to conflate a lack of success with a lack of effort and diligence. This seems to an unwarranted
inference that is not compelled by the facts. To make a football analogy, the Cleveland Browns
have been a perennial loser over the past one or two decades, but that lack of success may or may
not be related to a lack of effort or a lack of diligence. Why do they consistently lose? It’s hard
to say, especially for someone outside the organization. Similarly, it is not fair to conclude that
PCGP did not prove market demand because they weren’t trying very hard or they were
exercising a lack of diligence. The hearings officer does not know why they failed, but it seems
highly unlikely, given the obviously large amounts of time and money that they were spending
pursuing permits in various forums, that they simply “failed to exercise due diligence n pursuing
the matter.”

Beyond that, however, the opponents would have the hearings officer delve deeply into
FERC’s administrative proceedings and assess PCGP’s actions and inactions and draw
conclusions about same within the context of a complex, multi-party administrative proceeding
being conducted by a non-County agency. Both the applicant and the opponents have apparently
been deeply involved in the FERC process, but the hearings officer has had no involvement with
that process, and the hearings officer does not know the level of involvement by the County BCC
or planning staff. The hearings officer believes that the opponents are asking the County to get
into way too much detail about the reason for the FERC denial.

In this case, the hearings officer continues to find that “it 1s sufficient to conclude that
because the applicant has thus far been unsuccessful in obtaining permits from FERC despite its
reasonable efforts, the applicant is therefore not af fault for failing to begin construction on the
pipeline.”

Regardless, what happened in December of 2016 (or before) 1s information that is not
relevant to the current extension request, which addresses the events the applicant took during
the prior one-year time-period. In its final argument, the applicant discusses the steps it has taken
over the past year to move towards permit approval. The hearings officer finds the applicant’s
following arguments to be compelling, and are quoted as length:

Opponents have not cited any new facts in support of their position
that PCGP caused the FERC denial. They also have not identified

any legal errors in the Board’s earlier decision. There is simply no
basis to sustain opponents’ contention on this issue.

Opponents’ related contentions also fail. For example, although
opponents contend that PCGP must now submit evidence that it
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has cured the deficiencies from the FERC denial (including
supplying contracts from end users), the Hearings Officer should
deny this contention for four reasons.

First, this contention manufactures a requirement that does not
exist in the CCZLDO.

Second, it is inconsistent with the Board’s application of CCZLDQO
5.2.600.1.b.iv in the 2017 Extension Decision, which concluded
that signed contracts were not required because they were
necessarily outside of PCGP’s control:

“But, both of these categories of evidence (precedent
agreements with end users and agreements with landowners)
are bilateral contracts, which require a meeting of the minds
between PCGP and a third party. PCGP cannot unilaterally
enter a bilateral contract or coerce another party into such a
contract.”

2017 Extension Decision at 10,

Third, petitioners’ contention ignores the unrebutted new evidence
PCGP has submitted in the current proceeding, which includes
evidence that PCGP has progressed to holding an “open season”
for commitments for firm natural gas pipeline transportation on the
Pipeline. See Exhibit C to Letter from Perkins Coie LLP dated
July 20, 2018 at 5. PCGP never progressed to this stage during the
last FERC proceedings. See FERC Order dated March 11, 2016.
Thus, the only evidence in the record supports the conclusion that
PCGP is actively working to cure prior deficiencies identified by
FERC.

Fourth, opponents misstate the applicable standard. The correct
question, as identified by the Board, is whether PCGP has made
“reasonable efforts” to obtain its FERC certificate within the 12-
month period since the previous extension and whether PCGP has
“exercised steps within its control to implement” the permit. The
Hearings Officer should find that PCGP easily meets these
standards. The record reflects that in September 2017, PCGP filed
an application with FERC requesting authorization for a liquefied
natural gas pipeline and export terminal in Coos County. See
Exhibit 7 to Application narrative. The record also reflects that
PCGP has diligently supplemented its application on multiple
occasions in response to FERC data requests over the course of the
year. See FERC docket for the certificate application in Exhibit A
to the Perkins Coie LEP letter dated July 20, 2018. The record
also includes an excerpt of one of the data requests to illustrate the
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level of detail of both FERC’s questions and PCGP’s responses.
See Exhibit B to the Perkins Coie letter dated July 20, 2018.
Opponents do not challenge any of this evidence or present any
conflicting evidence. Therefore, the Hearings Officer should rely
upon this evidence to support the conclusion that PCGP has made
“reasonable efforts” to obtain its FERC certificate and has
“exercised steps within its control to implement” the County land
use approval.

Finally, although opponents contend that PCGP’s inability to
obtain approval of the now-pending FERC certificate request is not
the actual cause of PCGP’s delay in building the Pipeline because
the now-pending request before FERC does not mirror the
alignment approved by the County, opponents’ contention lacks
merit. In fact, with the exception of about 6-7 miles near the
Jordan Cove terminal, the preferred alignment PCGP identified in
the new FERC submittal closely tracks the route approved by the
County in the Pipeline permit. See Exhibit D to the respective
Perkins Coie letters dated July 20, 2018. Further, the FERC
submittal identifies the Brunschmid/Stock Slough alignment as an
alternative. Id. Accordingly, FERC approval of the pending
certificate would affect the vast majority of the Pipeline alignment.
The Hearings Officer should deny opponents’ contention on this
issue.

See Applicant’s Final Written Argument, dated August 3, 2018, page 11. (Appeal Rec. at Exhibit
11).

Mr. King’s arguments are persuasive. He is correct that the 2017 extension decision
(EXT-17-002 Staff decision dated May 21, 2017) is not subject to collateral attack, at least to the
extent that certain issues could have been raised and decided in that forum, as discussed in more
detail below. He also accurately characterizes the “reasonable efforts” standard. There i1s no
need to take a deep look into the interactions between PCGP and FERC that have occurred over
the past year, as it is reasonably clear that there is a current pending application before the
Agency and the applicant is submitting regular submittals of information to FERC and has
provided notice that it is providing a binding open season for its proposed pipeline. See Rec.
Exhibit 7 (Applicant’s July 20, 2018 submittal, Exhibit C, p. 5 of 10).

In her submittal dated July 13, 2018, Ms. Moro argues that the fact that the applicant
applied for a FERC Certificate on September 21, 2017 is not dispositive, because the applicant’s
preferred alignment proposed in that carrent FERC application is different than the alignment
approved by Coos County. See Appellant’s Hearing Memorandum dated July 13, 2018, at p. 6-7.
This is new argument that could not have been raised in the local proceedings that resulted in
previous extensions, because the applicant had not submitted the applications at that time. This
new argument is therefore not subject to “collateral attack” analysis.
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Nonetheless, to the extent the opponent have raised a viable argument, they have simply
not developed it sufficiently to allow the hearings officer to understand how it relates to an
approval standard for an extension, or why it should succeed on the merits. As best the hearing
officer can tell, the argument is intended to relate to CCZLDO §5.2.600(1)(b)(iii) and (iv), which
together require the applicant to state reasons for the delay and requires the county to determine
that “the applicant was unable to begin or continue development during the approval period for
reasons for which the applicant was not responsible.” The fact that the applicant may be
submitting various other proposed alignments to FERC is not a valid reason to deny the
extension request for alignments previously approved by the County. FERC will pick the
ultimate route via the NEPA process. Until that happens, no route is off the table, particularly
one that fared well during the last NEPA process.

Although Ms. Moro argues that the applicant is responsible for failing to be able to build
the pipeline approved in the HBCU 13-04 because it has not applied for a FERC Certificate to
build that particular route, that argument does not reflect a correct understanding the permitting
process. It is true that Coos County can only approve or deny whatever pipeline route that is
requested by the applicant in a formal land use application. FERC is different, however. FERC
has the regulatory authority to approve routes that are different from the applicant’s “preferred”
route. In this regard, it is important to understand a pipeline applicant does not select that actual
approved route of the pipeline. Rather, the route is selected by FERC via the NEPA process. The
fact that PCGP has sought — at great expense — approval for alternative alignments that deviate
from the original alignment approved in 2010 is testament to the fact that PCGP is not in control
of the route selection process. It also demonstrated that FERC does not place much, if any,
weight on the fact that County approved the original route in 2010. PGCP cannot be faulted to
wanting to keep the county permts alive while FERC determines the route that has the least
environmental impact. In fact, it is quite possible that FERC could approve the original
alignment, perhaps as modified by the County approved alternative or something close thereto.

Ms. Moro further argues that the County may not simply “rely on unsworn statements
from the applicant about what actions it has taken to obtain third party approval,” and “much
obtain evidence from the applicant that demonstrates that it has cured the deficiencies that led to
the last denial.” Jd. at p.3. The argument is made without citation to authority, and therefore the
hearings officer is uncertain of the legal basis for the claim. If this argument is intended to be a
substantial evidence challenge, it fails.

The term “substantial evidence” means “evidence that a reasonable person could accept
as adequate to support a conclusion.” Constant Velocity Corp v. City of Aurora, 136 Or App 81,
901 P2d 258 (1995); Younger v. City of Portland, 305 Or 346, 360, 752 P2d 262 (1988). The
evidence cited by the applicant at Exhibit 7 is unrebutted, and there is nothing that seems facially
or inherently unreliable about this evidence that would cause a reasonable decisionmaker to
conclude that the applicant has not been diligent in pursuing its FERC permits.

3. The Criteria Governing the PCGP CUP Have Not Changed.

CCZLDO § 5.2.600.1.c provides as follows:
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c. Additional one-year extensions may be authorized where
applicable criteria for the decision have not changed,

Opponents contend that the “applicable criteria” for the CUP permit have changed. See
Letter from Jody McCaffree dated July 13, 2018. See Hearing Memorandum from opponents’
counsel, Tonia Moro, dated July 31, 2018.

For example, in her memo submitted on July 13, 2018, Ms. Moro argues that since 2013,
the following comprehensive map and code changes, among others, were adopted:

% CCZLDO §5.0.175, amended by County File AM 14-11 (Ord. 14-09-012PL dated
January 20, 2015, effective April 20, 2015).

% Comprehensive Plan Vol I, Part 1, §5.11 & Part 2, §3.9 Natural Hazard Maps,
amended by County File AM-15-03 and County File AM-15-04 (Ord. 15-05-
005PL, dated July 30, 2015, which had a delayed effective date of July 30, 2016
and was again delayed until July 30, 2017)."

% CCZLDQ §4.11.125 (Special Development Considerations); CCZLDO
§5.11.300(1)(Geologic Assessments), County File AM 16-01 (Ord. 17-04-004PL}
dated May 2, 2017, effective July 31, 2017.

Each of these three issues is addressed below.

Opponentis contend that CCZI.DO §5.0.175 constitutes an “applicable criterifon]” that
has changed; however, this contention lacks merit because this provision is a submuttal
requirement, not an approval criterion. Frewing v. City of Tigard, 47 Or LUBA 331 (2004);
Frewing v. City of Tigard, 59 Or LUBA 23 (2008); Stewart v. City of Salem, 58 Or LUBA 605
(2008). The term “criterta” is intended to be a term of art: it is a regulatory standard that can
form the basis of a denial of a permit. Ms. Moro is correct that the Board has previously ruled
that the signature requirement set forth at CCZLDO §5.0.150 is an approval standard because the
failure to have signatures could form the basis of denial of an application. That does not make
CCZLDO §5.0.175 an approval standard, particularly when it exists as an alternative to
CCZLDO §5.0.150.

CCZLDO §5.0.175 is entitled “Application Made by Transportation Agencies, Utilities
or Entities.” It allows transportation agencies, utilities, or entities with the private right of
property acquisition pursuant to ORS Chapter 35 to apply for a permit without landowner
consent, subject to following certain procedural steps; provided, however, the approvals do not
become effective until the entity either obtains landowner consent or property rights necessary to
develop the property. As discussed above, CCZLDO §5.0.175 is an alternative to the traditional

1 County Ordinance No. 15-05-005PL—which adopted amendments to the Coos County Comprehensive Plan
{CCCP) pertaining to natural hazards— had an original effective date of July 30, 2016, However, on July 19, 2016,
prior to the effective date of Ordinance No. 15-05-005PL., the board “deferred” the effective date of Ordinance No,
15-05-005PL to August 16, 2017.
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requirement that an application must include the landowner’s signature. CCZLDO §5.0.150. As
such, even if CCZLDO §5.0.175 could be an application requirement, it is not necessarily
“applicable” because an applicant could always opt to file its application pursuant to CCZLDO
§5.0.150 rather than CCZLDO §5.0.175. For the same reason, CCZLDO 5.0.175 is not
mandatory in nature. As such, it is not properly construed to be a “criteri{on].”

In 2015, the County amended its comprehensive plan and land use regulations to adopt
provisions pertaining to natural hazards, but the County has previously determined that these
provisions are not “applicable criteria for the decision.” See Findings of Fact, Conclusions of
Law, and Final Decision of the Coos County Board of Commissioners for AP-17-004 (*2017
Extension Decision”) at pp.17-23. With regard to the comprehensive plan provisions, the Board
previously determined that they were not “approval criteria” for a Pipeline permit. Id. Raising
this issue in this fifth extension is a collateral attack on the 2017 Extension Decision.

Even if the hearings officer was to reach the merits, the Opponents do not identify any
errors in the Board’s previous determination. Therefore, there is no basis for the hearings officer
to reach a different conclusion about the comprehensive plan natural hazard provisions in the
present case.

In the 2017 Extension Decision, the Board also concluded that the CCCP and CCZLDO
§4.11.125(7) natural hazard provisions are not approval criteria that would apply to the Pipeline
“decision” because the CCZLDO includes a “grandfather” clause that exempts the Pipeline from
compliance with these provisions: “Hazard review shall not be considered applicable to any
application that has received approval and [is] requesting an extension to that approval * * *.”
CCZLDO §4.11.125(7). See Findings of Fact, Conclusions of Law, and Final Decision of the
Coos County Board of Commissioners for AP-17-004, at p. 21. This determination is not subject
to collateral attack in this proceeding. More importantly, pursuant to CCZLDO §4.11.125(7), the
natural hazard provisions are not “applicable approval criteria” that have changed.

In her submittal dated July 13, 2018, Ms. Moro attempts to re-litigate issues related to
CCZLDO §4.11.125(7) natural hazard provisions were raised and decided in 2017 Extension
Decision. Compare Hearings Memorandum, at p. 9, with File No. EXT-17-005/ AP-17-004,
Final Ord. No. 17-11-046PL Dec. 19, 2017 at pp. 17-23. While not a “collateral attack” problem,
the argument fails on the merits for the same reasons that are set forth in the 2017 Extension
decision. That portion of the 2017 Extension decision is incorporated herein by reference.

On page 8 of her submittal dated July 13, 2018, Ms. Moro then makes a new argument
that was previously not raised: she argues that the county did not have the authority to
“grandfather in” existing permits simply by declaring that the new text amendments passed in
Ord. 17-04-004PL did not apply to approved permits and permit extensions. Ms. Moro argues
that that “[sJuch an act by the County is void because it is merely an attempt to * * * legislate
around state law [i.e. OAR 660-033-0140] that requires the county to deny an extension
application when applicable criteria have changed.”

The argument does not succeed on the merits. Mr. King responds on behalf of the
applicant by citing to Gould v. Deschutes County, 67 Or LUBA 1 (2012), which appears to be
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directly on point. In Gould, the petitioner argued that the county should have applied OAR 660-
033-0140 rather than the similar, but different, permit expiration standards set out in the County
Code. A key difference between the rule and the county permit expiration standards was that the
county permit expiration standards expressly tolled the running of the two-year period while
there are pending land use appeals; OAR 660-033-0140 does not expressly do so. In Gould,
LUBA summarized the Deschutes County hearings officer’s findings as follows:

The hearings officer found that because the county's
comprehensive plan and land use regulations have been
acknowledged, DCC 22.36.010 applies in this case and QAR 660-
033-0140, which is part of the Land Conservation and
Development Commuission's (LCDC's) administrative rule
implementing Goal 3 (Agricultural Lands), does not apply. Byrd v.
Stringer, 295 Or 311, 318-19, 666 P2d 1332 (1983) ("[O]nce
acknowledgment has been achieved, land use decisions must be
measured not against the goals but against the acknowledged plan
and implementing ordinances."); Friends of Neabeck Hill v. City of
Philomath, 139 Or App 39, 46, 911 P2d 350 (1996) (same).
Petitioner contends Byrd is not controlling here because GAR 660-
033-0140 applies specifically to permits on agricultural and forest
land and DCC 22.36.010 is a generally applicable permit
expiration provision that is not specific to agricultural land.

LUBA affirmed the hearings officer, and therefore, the Gould case conclusively resolves the
issue against the opponents,

On page 9 of her submittal dated July 13, 2018, Ms. Moro cites to new requirements for
geologic assessments, including new reporting requirements See CCZLDO §4.11.125(7),
CCZLDO §5.11.100, §5.11.200, and CCZLDO §5.11.300(1). The requirement to perform these
geologic reviews applies when a landowner proposes to build a “structure,” and the board has
previously determined that the applicant is not proposing to build a structure in these particular
areas. See Findings of Fact, Conclusions of Law, and Final Decision of the Coos County Board
of Commissioners for AP-17-004, at pp. 20. Ms. Moro does not explain why this determination,
incorrect, and the hearings officer will not attempt to develop her argument for her. As
presented, the argument provides no basis for determining that these new requirements are
changes 1n the law that would constitute approval standards for the applicant.

On page 10 of her Hearings Memorandum, Ms. Moro argues that the County should
apply CCZLIDO §5.0.500 to deny the extension. She argues that this provision prohibits Coos
County from allowing an applicant to submit two different (“alternative”) pipeline routes for the
same pipeline project. She states, for example, that the South Slough route is a “substitution” of
a portion of the original route, and therefore “automatically revokes” the previous.

However, the Planning Director, Ms. Jill Rolfe, testified at the public hearing that this
provision has not been amended since 2014, which was when the pipeline’s Brunschmid and
Stock Slough alternative route were first approved. It is therefore not a “change” in the
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applicable criteria. This argument could have easily been brought up in the 2014 CUP
proceeding that approved these alignments. It constitutes a collateral attack on the original
approval and is therefore waived.

Even if this provision was new (and thus the issue was not waived), this provision does
not constitute an approval criterion for an extension of a CUP, nor it is an approval criterion for
the original CUP. Instead, it is a provision that explains the consequence of submitting an
application that is inconsistent with any previously submitted pending application. It only
applies to “previous pending applications” in any event, as opposed to applications which have
been approved but not yet implemented. Therefore, it provides no basis for denial of an
extension.

Ms. McCaffree also identified a number of 1ssues in her appeal. In many cases, she did
not elaborate or further develop the arguments at the hearing or in her written open-record
submittals. None of the provisions listed by Ms. McCaffree constitute changed approval criteria
that would apply to the pipeline:

» CCZLDO §5.0.150: In 2014 the County amended this section to require that land use
applicants submit either two paper copies or one paper copy and one electronic copy of
any land use application. (AM-14-11). This file includes amendments to CCZLDO
Chapter 5, including the amendments to CCZLDO §5.0.150 and §5.0.175 addressed
above. In general, these amendments involved renumbering, changes to application
submittal requirements, and changes to make the CCZLDQ consistent with state law,
This minor change in submittal requirements does not constitute a change in “applicable
criteria.”

% CCZLDO §5.2.500: The County amended this provision in 2014 to revise a cross-
reference to Chapter 4, which was modified as a result of reformatting. These
amendments did not constitute changes in approval criteria because both before and after
the amendments, CCZLDO §5.2.500 required compliance with “any other applicable
requirements of this Ordinance.” The full text of the amendment reads as follows:

\/

% “An application for a conditional use or an administrative conditional use
shall be approved only if it is found to comply with this Article and the
appiicabie review standards and special development conditions set forth

in Fables4-2.a-through4-2-{-and Table 43-a the zomng regulations and

any other applicable requirements of this Ordinance.”

& CCZLDO §5.2 600(1){a)(b)iv) and (c): This citation does not exist in the CCZLDO;

however, to the extent it is an attempt to reference one or more subsections of CCZLDO
5.2.600, it does not identify any changed criteria that would apply to a Pipeline
conditional use permit. Rather, CCZLDO §5.2.600 concerns criteria for evaluation
extension applications. As mentioned above, the County amended these criteria in
January 2015; however, as noted in the Board’s decision approving the 2017 extension
(AP-17-004), “these amendments did not affect the criteria on which the ‘decision’ —the
initial land use approval—was based.” 2017 Extension Decision at p.12, n 1.
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% AM-16-01: This file includes the CCZLDO amendments pertaining to natural hazards,
which are not “applicable criteria” for the pipeline for the reasons explained above.

% AM-15-04: This file includes the CCCP amendments pertaining to natural hazards, which
are not “applicable criteria” for the pipeline, for the reasons explained above.

% AM-14-01: This file includes amendments to adopt the updated Flood Insurance Maps
and Flood Insurance Study completed by the Federal Emergency Management Agency.
Even to the extent these amendments affect areas along the pipeline alignment, they do
not constitute “changes” in “applicable criteria.” The Pipeline decision is subject to a
condition requiring floodplain certification for any development in a flood hazard area.
See Condition of Approval A.15. That condition is not limited the flood hazard areas in
effect at the time of the decision; rather, it will include the adopted flood hazard areas in
effect when development proceeds. Thus, the condition ensures that the updated maps
apply to the Pipeline approval. In this way, the amendments are not “changes” that the
Pipeline approval would evade compliance with if it is extended.

s AM-14-10: Ms. McCaffree mentions “Final Ordinance AM-14-10" in her appeal, and
states that the proposed pipeline is in the applicant does not meet CCZLDO §4.11.430,"
§4.11.440'% and §4.11.445(3) & (6)."” Her arguments are not developed well enough to

3 SECTION 4.11.430 NOTICE OF LAND USE, PERMIT APPLICATIONS AND OVERLAY ZONE
BOUNDARY OR SURFACE CHANGES WITHIN OVERLAY ZONE AREA:

Except as otherwise provided herein, written notice of applications for land use decisions, including comprehensive
plan or zoning amendments, in an area within this overlay zone, shall be provided to the airport sponsor and the
Department of Aviation in the same manner as notice is provided to property owners entitled by law to written
notice of land use applications found in Article 5.0.

18 SECTION 4.11.440 PROCEDURES:

An applicant seeking a land use approval in an area within this overlay zone shall provide the following information
in addition to any other information required in the permit application:

1. A map or drawing showing the location of the property in relation to the airport imaginary surfaces. The airport
authority shall provide the applicant with appropriate base maps upon which to locate the property.

2. Elevation profiles and a plot plan, both drawn to scale, including the location and height of all existing and
preposed structures, measured in feet above mean sea level (reference datum NAVD 88).

7 SECTION 4.11.445 LAND USE COMPATIBLITY REQUIRMENTS:

Applications for land use or building permits for properties within the boundaries of this overlay zone shall comply
with the requirements of this section as provided herein:

F ok k ok ok

3. Glare. No glare producing material, including but not limited to unpainted metal or reflective glass, shall be used
on the exterior of structures located within an approach surface or on nearby lands where glare could impede a
pilot’s vision.

% ok ok ok ok
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permit adequate review of the issues she seeks to raise. In any event, none of the three
cited code sections create approval criteria applicable to a pipeline conditional use
permit. CCZLDO §4.11.430 and CCZLDO §4.11.440 represent both procedural
requirements and application submittal requirements, not approval standards. CCZLDO
§4.11.445(3) might be an applicable approval standard to any structure associated with
the pipeline that is located in the airport overlay zone. However, Ms. McCaffree does not
identify any evidence in the record that suggests that the applicant has proposed to build
any above-ground structures in the airport overlay zone. Therefore, her argument fails.

AM-12-04: With these legislative amendments, the County attempted to clarify use of the
various terms “site plan,” “plot plan,” and “sketch plan.” These amendments also
removed site plan review for industrial development. These amendments did not modify
the approval criteria that would apply to a conditional use permit for a pipeline.

CCZLDO 4.11.125."® Ms. McCaffree argues that this section applies to the application
and constitutes changed criteria. Her arguments are not developed well enough to permit
adequate review of the issues she seeks to raise.

The Applicant Complies with the Two-Year Extension Limitation — Non-Resopurce
Land Criteria,

CCZLDO § 5.2.600.2 provides as follows:

2. Extensions on all non-resotrce zoned property shall be governed
by the following.

a. The Director shall grant an extension of up to two (2) years so
long as the use is still listed as a conditional use under current
Zoning regtlations.

b. If use or development under the permit has not begun within two
(2) years of the date of approval and an extension has not been
requested prior to the expiration of the conditional use then that
conditional use is deemed to be invalid and a new application is
required.

6. Communications Facilities and Electrical Interference. Proposals for the location of new or expanded radio,
radiotelephone, television transmission facilities and electrical transmission lines within this overlay zone shall be
coordinated with the Department of Aviation and the FAA prior to approval.

18 SECTION 4.11.125 SPECIAL DEVELOPMENT CONSIDERATIONS:

‘The considerations are map overlays that show areas of concern such as hazards or protected sites. Each
development consideration may further restrict a use. Development considerations play a very important role in
determining where development should be allowed In the Balance of County zoning. The adopted plan maps and
overlay maps have to be examined in order to determine how the inventory applies to the specific site.
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c¢. If an extension is granted, the conditional use will remain valid
for the additional two years from the date of the original
expiration.

The applicant proposes only a one-year extension due to the fact that the pipeline is
located partially on EFU and Forest zoned land. The pipeline is still listed as a conditional or
permitted use in all of the CBEMP zones which it traverses. The pipeline is still listed as a
conditional or permitted use in rural residential zones.

In her letter dated July 20, 2018, Ms. Jody McCaffree cites to argues that CCZLDO §
5.2.600.2(c}) only allows one extension. See Letter from Jody McCaffree dated July 20, 2018 at
pp. 2-3. She notes that PCGP’s original CUP was final on March 13, 2012 and had a two-year
expiration date (i.e. March 13, 2014). She argues that the one allowed extension would have
expired March 13, 2016, which is two years from the original approval’s expiration date.

The problem with Ms. McCaffree’s analysis is that it failed to account for the fact that the
County amended the code on January 20, 2015 to allow additional extensions. See Ordinance
14-09-012PL, dated 20 January 2015, Exhibit 10, This issue is discussed in more detail below.

This criterton is met.

F. Additional Extensions Are Authorized.

CCZLDO § 5.2.600.3 provides as follows:

3. Time frames for conditional uses and extensions are as
Jollows:

a. Al conditional uses within non-resonrce zones are valid four
(4) years from the date of approval; and

b. Al conditional uses for dwellings within resource zones
outside of the urban growth boundary or urban
unincorporated community are valid four (4) years from the
date of approval,

¢. All non-residential conditional uses within resource zones
are valid (2) years from the date of approval.

d. For purposes of this section, the date of approval is the date
the appeal period has expired and no appeals have been filed,
or all appeals have been exhausted and final judgments are
effective. '

e. Additional extensions may be applied.

The pipeline is permitted on EFU lands as a “utility facility necessary for public service”
under CCZLDO 4.9.450(C) and ORS 215.283(1)(c). The applicable County criteria at CCZLDO
§ 4.9.450(C) have not changed since the County’s original 2010 decision to approve the CUP.
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The pipeline is permitted as a “new distribution line” under CCZ1.DO § 4.8.300(F) and
OAR 660-006-0025(4)(q). The applicable County criteria at CCZLDO § 4.8.300(F) have not
changed since 2010. Accordingly, an additional one-year extension may be authorized for the
Pipeline pursuant to CCZLDO § 5.2.600(1)(c).

While the County may therefore grant the extension for the prior approvals on Farm and
Forest resource lands based solely on the absence of any changes to relevant County approval
criteria, this is the first extension that Pacific Connector has requested under the amended
extension criteria at CCZ1.DO § 5.2.600.

Opponents argued at the hearing that there is a “cap” on the number of extensions that an
applicant may receive. That is, they argued that the applicant has already been granted two
extensions on the Brunschmid alignment, and a third extension is not allowed.

In the hearings officer’s recommendation in ACU-14-08 / AP 14-02 dated September 19,
2014, the hearings officer pointed out to the County that the county code only authorized one
extension. Apparently in response to this, the county amended its code to add CCZLDO §
5.2.600(3)(e), which states: “Additional extensions may be applied.”

The hearings officer sent out a letter on July 16, 2018 seeking input from the County and
the parties with regard to this issue. See letter from Andrew Stamp to Planning Director Jill Rolfe
dated July 16, 2018. In that letter, the hearings attempted to quote the entirety of § 5.2.600, but
accidentally left out the critical provision that resolved the very issue that was perplexing the
hearings officer: § 5.2.600(3)(e), which states that “additional extensions may be applied.”

County Counsel Nathaniel Johnson responded with an opinion letter stating that “serial
permit extensions are allowed on non-resource zoned property under CCZLDO § 5.2.600(2).”
(see Johnson legal opinion letter, Exhibit 10, dated July 27, 2018, page 1). The hearings officer
agrees with the County Counsel and hereby adopts his reasoning contained in that letter,
incorporated by this reference.

This criterion is met.
G. Other Issues Raised by Opponents.

1. Discussion Related to the Argument that “Extension Decision Are Not ‘Land Use
Decisions.”

In her letter dated July 20, 2018, Jody McCaffree makes an argument related to the
relationship between OAR 660-033-0140(3) and CCZLDO §5.2.600. The argument is difficult
to follow, and the hearings officer does not understand why the argument is relevant to this case,
at least with regard to its current procedural posture. In other words, the argument may have
relevance once the Board adopted its final decision and one or more of the parties wish to seek
judicial review. To be safe, parties will have to file both in Circuit Court and at LUBA, and then
ask LUBA to transfer the case to the Circuit Court if LUBA does not have jurisdiction.

Hearings Officer’s Recommendation & Findings, AP-18-001 (Extension of HRCU-13-04)
Page 35

Exhibit 8
Page 36 of 41




Having said that, OAR 660-033-0140(3) does appear to be on shaky legal grounds to the
extent that it purports to assign appellate jurisdiction to a co-equal branch of government (i.e.
Circuit Court) to review extension decisions adopted pursuant to ORS 215.402 and OAR 660-
033-0140. That matter is something that is normally reserved for the legislature. As far as the
hearings officer has been able to determine, there is nothing in the state land use statutes that
suggest that it would be proper for LCDC to determine that Circuit Courts should review what
would otherwise meet the definition of land use decision under ORS 197.015(10).

It is not clear why OAR 660-033-0140(3) is written the way it is. No party has presented
legislative history of the rule to the hearings officer. On the other hand, Oregon statutes are
crystal clear that a decision to grant an extension of a permit is itself a “permit” subject to
LUBA’s jurisdiction pursuant to ORS 197.015(10), when that decision is governed by
discretionary criteria. See Wilhoft v. City of Geld Beach, 38 Or LUBA 375, 384 (2000); Scovel v.
City of Astoria, 60 Or LUBA 371 (2010). When the first extension for the pipeline was
considered back in 2014, Coos County has adopted a local code provision that implemented
OAR 660-033-0140(3). That the time, that local code provision was codified at CCZLDO
§5.0.700. The hearings officer then suggested that the County, at some time in the future, might
want to revise this section of the Ordinance to make it consistent with state statutes, and, in the
meantime, the hearings officer suggested that it would be appropriate to disregard OAR 660-033-
0140(3) and the local provision it had adopted to implement it because it is inconsistent with
state statutes.

LUBA has also struggled to make sense of OAR 660-033-0040(3). As LUBA noted in
Jones v. Douglas County, 63 Or LUBA 261 (2011):

OAR 660-033-0140(3) possibly represents LCDC's interpretation
of the ORS 197.015(10) definition of "land use decision" or one of
the exclustons to that definition, at ORS 197.015(10)(b). Or
possibly it represents the creation of an additional exclusion,
independent from those set out in the statute. LCDC has general
statutory authority to "adopt rules that it considers necessary to
carry out ORS chapters 195, 196 and 197." ORS 197.040(1)(b).
LCDC also has broad statutory authority to adopt rules regarding
use of farm and forest lands. See generally Lane County v. LCDC,
325 Or 569, 942 P2d 278 (1997).

Id. at 282-3. See also McLaughlin v. Douglas County,  Or LUBA __ (LLUBA No. 2017-008,
July 20, 2017).

With regard to LUBA first point, QAR 660-033-0140 states that ORS 197.015 is one the
statutes it implements. ORS 197.015(10)(b) states, in turn that the definition of “land use
decision” does not include a decision “[t]hat 1s made under land use standards that do not require
interpretation or the exercise of policy or legal judgment.” That exception would simply not
apply in any of these extension cases, because the stated approval criteria for extensions are
highly subjective in nature. DLCD can’t have it both ways by first selecting discretionary
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approval criteria for extensions and then state that determinations made thereunder are not “land
use decisions.”

Turning to LUBA’s second point, ORS 197.040(1)(c)(B) states that “[t]he Land
Conservation and Development Commission shall: “[a]dopt by rule in accordance with ORS
chapter 183 any procedures necessary to carry out ORS 215.402(4)(b) and 227.160(2)(b).” It
seems doubtful that this delegation of authority is broad enough to include the selection of the
Circuit Courts of this state as a forum for judicial review of permit extension decisions.

In both of the above-mentioned cases, LUBA specifically noted that no party challenged
LCDC’s authority to enact OAR 660-033-0140(3).

It continues to be the hearings officer’s belief that OAR 660-033-0040(3) violates ORS
197.015(10). Moreover, it is also bad policy. Among other things, it will create a problem for
extension decisions that cover land that is partially within resource districts and partially outside
of resource districts. In such cases, appellate jurisdiction over the will likely have to the split,
and that is a problematic outcome on many levels.

Irrespective of the hearings officer’s opinion, this issue will have to be resolved in a
different forum, as the issue is a hypothetical as the case sits now, and therefore the question is
not ripe for review by the hearings officer.

2. NEPA Compliance.

Ms. McCaffree continually raises the issue of NEPA compliance and the related
Environmental Impact Statement (EIS). In this case, she argues that the NEPA process must be
completed before land use approvals can be issued. See McCaffree Letter dated July 13, 2018, at
p. 3. However, Board has rejected that argument on numerous previous occasions. NEPA is not
an approval standard for a land usc case. These arguments offer nothing new of substance, and
do not seem to acknowledge previous holdings from the County on these topics. The hearing
officer finds that Ms. McCaffree’s arguments constitute nothing more than a collateral attack on
previously-issued land use decisions. Ms. McCaffree’s arguments on this topic are meritless,
and frankly, becoming increasingly tedious and repetitive.

For example, in her letter dated July 13, 2018, Ms. McCaffree rhetorically the following
question:

How can FERC “have the exclusive authority to approve or deny
an application for the siting, construction, expansion, or operation
of an LNG terminal.” [15 USC § 717b(e)(1)] if the Jordan Cove
and Pacific Connector project are allowed to continue processing
land use permit applications for the previously FERC “denied”
Jordan Cove / Pacific Connecter LNG terminal design and
pipeline?
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Ms. McCaffree posed this exact same question to the hearings officer in a letter dated September
8, 2017, and the hearings officer addressed issue in his Recommendation to the Coos County
Board of Commissioners dated October 20, 2017. See Case File AP-17-004, The answer
remains the same: First, FERC left the door open for PCGP to apply again, and PCGP has done
s0.

Second, 15 USC § 717b(d) states the following:

{d) Construction with other laws. Except as specifically provided in
this chapfter, nothing in this chapter affects the rights of States
under—

(1) the Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et
seq.);

(2) the Clean Air Act (42 U.S.C. 7401 et seq.); or

(3) the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.).

Coos County permitting authority is a mandate of the Coastal Zone Management Act of 1972. If
not for the CZMA, Coos County would have no land use permitting jurisdiction or authority over

the pipehine project.

3. PCGP’s Right of Condemnation,

As the hearings officer understands the facts, the opponents argue that PCGP’s right of
condemnation stems from federal law and is premised on the acquisition of a Certificate of
Public Convenience and Necessity. They argue that since PCGP lost its certificate, it may no
longer file land use applications. See Letter from Tonia Moro dated July 27, 2018, at p. 6.

The applicant argues, with virtually no elaboration, that this argument “is not relevant to
determining compliance with any approval criteria for this Application.” See Final Argument
dated Aug. 3, 2018, at p. 13.

While the applicant is correct regarding the relevance of the argument to the approval
criteria, that point could in itself be irrelevant if the issue is one that affects the jurisdiction of the
county to hear an extension request. It certainly makes sense that the same jurisdictional
requirements that apply to the initial CUP decision would apply to extension requests as well.
Stated another way, jurisdictional requirements for filing an application also apply, implicitly, to
the filing of an extension. No party raises this issue, however.

Having said that, the County has previously determined that the owner signature
requirement for filing a land use application is not jurisdictional. See Findings of Fact,
Conclusions of Law, and Final Decision of the Board of Commissioners dated Sept. 8, 2010, at
p. 15-17. PCGP 1s in the process of applying for a Certificate of Public Convenience and
Necessity from FERC. The fact that such a Certificate was previously issued to PCGP is at least
indicative that it is plausible for another Certificate to be issued to PCGP in the future. In other
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words, the applicant is not precluded as a matter of law from obtaining FERC permits. Although
FERC denied the previous application, it did so for reasons that can be remedied by obtaining
foreign or domestic contracts for the purchase of natural gas. The initial land use decision on the
pipeline matter was conditioned to require the applicant to obtain landowner signatures. The
applicant will have to obtain a FERC Certificate in order to effectuate that condition.

Moreover, whatever the merits of this argument, this issue could have been raised in
either of the two other land use applications that resulted in permit extensions. The issue is not
jurisdictional, and therefore the issue can be, and has been, waived.

4, DOGAMI Comments.

The opponents presented at Exhibit 3 a letter from Oregon’s Dept. of Geology
(“DOGAMI™) that sets forth a punch list for changes that need to be made to certain Resource
Reports submitted by PCGP to address geologic hazards along the route. It is not apparent
whether the report has any obvious relevance to the approval criteria, but to the extent that it
does, that issue has not been raised with sufficient specificity to allow for a response.

II1. CONCLUSION.

To summarize, this extension request concerns both resource and non-resource lands.
Under the terms of the relevant criteria, CCZ1.DO § 5.2.600, there are two different standards for
granting an extension. For granting an extension on resource lands, the applicant must show it
was unable to begin construction for reasons out of its control. The hearings officer finds that,
despite the applicant’s diligent pursuit of the federal approvals required, those approvals have not
yet been secured, and thus the applicant was unable to commence its development proposal
before the expiration date for reasons beyond the applicant’s control.

For granting an extension on non-resource lands, CCZLDO § 5.2.600 only requires that
an applicant show that none of the relevant approval criteria have changed since the development
approval was given. The applicant’s use is still listed as a conditional use in the relevant non-
resource zones under the current zoning regulations, and thus the hearings officer finds the
applicant meets this second criterion as well.

For these reasons, the hearings officer finds and concludes that the applicant, Pacific
Connector, has met the relevant the CCZLDO § 5.2.600 approval criteria for a CUP extension of
one year, to February 25, 2019 (EXT-18-001). The hearings officer recommends to the Coos
County Board of Commissioners that they so find, thereby affirming the Planning Director’s
May 21, 2018 decisions granting the one (1) year CUP in County File No. HBCU-10-01 / REM-
11-01, to February 25, 2019 (EXT-18-001), subject to the conditions of approval set forth in
Exhibit A to the Planning Directors’ decisions.

Respectfully submitted this 19th day of September, 2018,

Andrew H. Stamp
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Coos County Planning Department
Coos County Courthouse Annex, Coquille, Oregon 97423
Mailing Address; 250 N. Baxler, Coos County Courthouse, Coquille, Oregon 57423
Physical Address: 225 N. Adams, Coquille, Oregon
(541) 396-7770
FAX (541) 396-1022 / TDD (800) 735-2900
planfing@co.coos.or.us
Jill Rolfe, Planning Director

NOTICE OF PLANNING DIRECTOR'S DECISION/PUBLIC NOTICE

This notice is to serve as public notice and decision notice and if you have received this notice by
mail it is because you are a patticipant, adjacent property owner, special district, agency with
interest, or person with interest in regard to the following land use application. Please read all
information carefully as this decision may affect you, (See attached vicinity map for the location
of the project).

On Thursday, January 24, 2019 the Coos County Planning Director rendered a decision to
approve this applicaiton for an extension of a conditional use (see staff report for further details)
file number EXT-18-012, submitted by Seth King, Perkins Coie, representing Pacific Connector
Gas Pipeline, LP. The original conditional use application was approved for a natural gas
pipeline and associated facilities on approximately 49.72 miles extending from Jordan Cove
Energy Project’s LNG Terminal upland from the Port’s Marine Terminal to the alignment
segment in adjacent Douglas County.

The application, staff report and any conditions may be found at the following link:
hitp://www.co.coos.or.us/Departments/Planning/2018Applications.aspx ot by visiting the Coos
County Planning Department’s home page.

APPLICABLE CRITERTA
Coos County Zoning and Land Development Ordinance (CCZLDO) and Coos County Comprehensive

Plan (CCCP)

Extensions on Farm and Forest (Resource) zone property,
Extensions on all non-resource zoned property,

CCZLDO §5.2.600.1

CCZLDO

§5.2,600.2

The application and all documents and evidence contained in the record, including the staff
report and the applicable criteria, are available for inspection, at no cost, in the Planning
Departinent located at 225 North Adams Street, Coquille, Oregon. Copies may be purchased at a
cost of 50 cents per page. The decision is based on the application submittal and information on
record.

APPEAL INFORMATION
Pursuant to Atticle 5.8 of the LDO, this decision may be appealed to the Coos County Hearings

Body within 15 days of the date notice of this decision is mailed, by filing an appeal on the
appropriate form, along with the required filing fee. This means appeals must be received in the
Planning Depattment by 5:00 p.m. on Friday, February 08, 2019; otherwise, the appeal is not




timely and will not be considered. The decision on this application will nat be final unlil the
period for filing an appeal has expired. Pursuant to Oregon Rovised Statutes (ORS) 197.830, the
decision cannof be appealed directly 1o the Land Use Board of Appeals.

Further explanation concerning any information contained in this notice can be obtained by
contacting the Planning Departrent at (541) 396-7770, ot by visiting the Planning Departinent
between the hours of 8:00 AM — 5:00 PM (closed noon - 1:00 PM), Monday through Friday.
The staff report in this matter was completed by Jill Rolfe, Planning Director.

COOS COUNTY PLANNING DEPARTMIENT

ﬂ %% Planning Director

Coos County Staff Members

Jill Rolfe, Plaming Director
Ay Dibble, Planner [

Crystal Ory, Planning Specialist
Sierra Brown, Planning Specialist
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Coos County Planning Department
Coos County Courthouse Annex, Coquille, Oregon 97423
Mailing Address: 250 N. Baxter, Coos County Courthouse, Coquille, Oregon 97423
Physical Address: 225 N. Adams, Coquille, Oregon
(541) 396-7770
FAX (541) 396-1022 / TDD (800) 735-2900
planning@co.coos.or.\is

Iill Rolfe, Planning Director

STAFF REPORT
Thursday, January 24, 2019

APPLICANT: Seth King, Perkins Coie LLP on behalf of Pacific Connector Gas Pipeline, LP.
TYPE OF APPLICATION: Extension of a Conditional Use Application Authorization.
FILE NUMBER: EXT-18-012

DECISION: APPROVED

APPEAL DEADLINE Monday, February 04, 2019 at 12:00 p.m.

I. RELEVANT CRITERIA: :
Coos County Zoning and Land Development Ordinance (CCZLDO)
e §5.2,600 Expiration and Extensions of Conditional Uses.
o §5.2.600.1 Extensions on Farm and Forest (Resource) zone property.
o §5.2.600.2 Extensions on all non-resource zoned property.

II.  PROPERTY LOCATION: The original conditional use application was approved for a
natural gas pipeline alternative segment of the original roule referred to as the Blue Ridge
Alignment, The subject properties are shown on the vicinity map and further described
in the original authorization.

III. BACKGROUND: On October 21, 2014, the Board of Commissioners adopted and
signed Order No. 14-09-062PL, File No. HBCU-13-06, approving Applicant’s request for
a conditional use permit to authorize development of the Blue Ridge alternative
alignment for a portion of the pipeline and to authorize associated facilities, subject to
conditions of approval,

This approval became effective on the date the appeal period for the approval expired
pursuant to Coos County Zoning and Land Development Ordinance § 5.2.600.3.d, on
November 11, 2014,

The County has issued other approvals for the pipeline project, including approving and
extending the original pipeline approval and the alternative pipeline route referred to as
the Brunschmid/Stock Slough alignment. The other applications that have been approved
are subject to different timelines and arc not being reviewed as part of this extension
request,

EXT-18-012, Page 1




This application was set to expite on November 11, 2018 but the applicant requested this
extension prior to that date (received on November 8, 2018). This approval will grant an
additional year,

IV, FINDINGS TO THE CRITERITA:

SECTION 5.2.600 EXPIRATION AND EXTENSION OF CONDITIONAL USES
1. Permit Expiration Dates for all Conditional Use Approvals and Extensions :
a.  On lands zoned Exclusive Farm, Forest and Forest Mixed Use:

(1) Bxcept as provided for in gection (5) of this rule, a discrelionary decision,
except for a land division, made affer the effective date of this division
approving a proposed development on agricultural or forest land oulside an
urban growth boundary under ORS 215,010 to 215.293 and 215.317 to
215.438 or under county legislation ot regulation adopted pursuant thereto is
void two years from the date of the final decision if the development action is
not initiated in that period.

FINDING: The request covers both the resource and nen-resource zoning distriets. This
section only covers the resonrces portion of the approval; however, the applicant has
requested the conservative approach and requests a one-year extension fo the approval.
The applicant made a written request for the extension. of the Pacific Connector Gas
Pipeline Blne Ridge route development, The applicant submitted the application for an
extension on Novembor 8, 2018, via email, including proof of payment, prior to the
expiration date of November 11, 2018, The applicant provided a hard copy to the Planning
Department as well to conform to the submittal requirements.

{2) A county may grant one extension period of up fo 12 months if:

(&) An applicant makes a wriiten request for an extension of the development
approval period;

(b) 'The request is submitted fo the county prior to the expiration of the
approval period;

() The applicant states reasons that prevented the applicant from beginning or
continuing development within the approval period; and

(d) The county determines that the apphcam wag unable to begin or continue
devetopment during the approval period! for reasons for which the
applicant was not responsible.

Coos County has and will confinue to accept teasons for which the
applicant was not responsible as, but limited too, financial hardship, death
or owney, transfer of property, unable to complete conditions of approval

! The approval period is the time period the original application was valid or the extension is valid. If mul(;p]e
extensions bave been filed the decision maker may only consider the time period that the cwrent extension is
valicl. Prior approval periods shafl not be considered. For example, if this is the third extension request up for
review the information provided during the period within last extension time frame shall be considered and not the
overall time the application has been approved. This prevents a collateral attack on the original authorization.
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and projects that require additional permits. The County’s Ordinance does
not control other permitting agency processes and the County shall only
consider if the applicant has requested other permits as a valid reason and
to show they are attempting to satisfy conditions of approval, Thisisa
different standard then actually showing compliance with conditions of
approval, This alse, does not account for other permits that may be
required outside of the land use process.

(3) Approval of an extension granted under this rule is not a land use decision ag

deseribed in ORS 197.015 and is not subject to appeal as a land use decision.

Finding: The applicant filed with the County a completed and sigued application for
requesting an extension, The application included the appropriate application fee.
Therefore, the extension application was sabmitted prior to the expiration of the approval
period.

The applicant has provided the reasons that prevented the applicant from beginning or
continuing development within the approval period. The county has changed the eriteria to
make this review nondiscretionary but the applicant has requested that the county take the
conservative approach and send notice with the opportunity to appeal as it may be possible
that there is a diseretionary standard in this matter. The County adopted the OAR
language that states this is not a land use decision because it is not an action of an actual
permit hut an extension to that permit,

Notwithstanding (3} above, the applicant has requested that the County process this
application as a diseretionary land use decision, and the County has agreed to do so. The
County shall iake the determination if the applicant was unable to begin or continue
development during the approval period for veasons for which the applicant was not
“responsible”. There have been arguments in prior cases before the county that asked
staff o look af the reasons that caused the delay, The Webster’s Third New International
Dictionary (1993) defines the term “regponsible” as “answerable as the primary, cause,
motive, ox ageni whether of evil or good.” In a prior permit extension decision for the
pipeline, the Board of Commissioners interpreted the word “responsible” to mean “beyond
the applicant’s control.” Stated another way, the guestion is whether the applicant is “at
fault” fox not exercising its permit vights in a timely manner, The aim of the criterion is to
not reward applicants that do not actively pursue their development, while at the same
time providing some measure of sympathy and assistance to applicants who ave diligently
trying to effectuate theix permif but who run inte unexpected problems that they are not in
full contral to correct or fix.

The applicant has explained that the reason that the project has not begun is because the
applieant was prevented from beginning or eontinuing development within the approval
period because the pipeling has not yet obtained federal authorization to proceed. The
pipeline is an interstate natural gas pipeline that is required to obtain authorization from
the Federal Encrgy Rogulatory Commission (“EERC”), Until the applicant obtaing FERC
certificate anthorizing fhe pipeline, the Applicant cannot begin constraction or operation of
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the facilities. This interpretation has been made in other cases and the County wilk
continue to accept this reasonable explanation of why an extension should be grantcd.

Therefoxe, the application as presented meets the criteria.

(#) Additional one-year extensions may be authorized where applicable criteria
for the decision have not changed.

(5) (a) It a permit is approved for a proposed residential development on
agricultural or forest land outside of an urban growth boundary, the permit
shall be valid for four years.

(b) An extension of a permit deseribed in subsection (5)(a) of this rule shall be
valid for two years.

Finding: The current oxdinance allows for additional ene-year extensions wlere applicable
criteria for decisions have not changed. Nono of the applicable eriteria have changed since
the last extension was granted in February 2018, The emphasis in this case is on
“applicable criteria” and staff has not found that the applicable criteria have nof changed.

(6) For the purposes of section (5) of this rule, "residential development” only
includes the dwellings provided for under ORS 215.213(3) and (4), 215.284,
215,705(1) to (3), 215.720, 215.740, 215.750 and 215.755(1) and (3).

(7) There are no limit on the number of extensions Mt can be applied for unless
this ordinance otherwise allows.

Finding: This is not for residential development and there are no limits oxx the mumber of
extensions that can be applied.

bh. On lands not zoned Exclusive Farm, Forest and FForest Mixed Use:
(1) All conditional uses for residential development including overlays shall not
expire once they have received approval,
(2) All conditional nses for non residential development including overlays shall
be valid for period of four (4) yeats from the date of final approval.
(3} Extension Requests:
a. For all conditional uses subject to an expiration date of four (4) years are
efigible for extensions so long as the propetty has not been:
i, Reconfigured through a property Hne adjustment or land division; and
ii.  Reroned to another zoning district.
(4) An extension shall be applied for on an official Coos County Planning
Department Exfension Request Form with the fee.
(5) An extension shall be received prior the expiration date of the conditional use
or the prior extension.

Finding: A portion of the alignment is located on non-resouxce zones, The stafl has

addressed these eriteria in prior portion of the staff report. The applicant is not applying
for residential development but is eligible for an extension. The application, fee and
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eriteria were addressed. The applieation was received prior to the expiration of the
conditional use,

2. Changes or amendments to areas subject to natural hazards? do not void the original
authorization for a use or uses, as they do not determine if a use can or cannot be sited,
but how it can be sited with the least amount of risk possible. Overlays and Special
Development Considerations may have to be addressed to ensure the use can be sited
with an acceptable level risk as established by Coos County.

Finding: The applicant acknowledges this provision and if it applies in the future will
comply. Therefore, this has been addressed.

V. CONCLUSION:

The conditional use authorizes the Pipoline to be developed on both resource-zoned and non-
resouree zoned land. Therefore, the applicant has taken the conservative approach and requests a
one-yeat exfension for the condition use,

For the reasons set forth in this staff report and based on the evidence and documentation
presented by the application, incorporated herein as Attachment A, the Planning Director
approves the one year extension request made by the applicant, 'I'ne expiration for this
application is November 11, 2019,

All conditions remain in effect unless otherwise amendsd.

= / < 2 - Planning Director

Coos County Staff Members

Jill Rolfe, Planning Director

Auny Dibble, Planner 11

Crystal Orr, Planning Specialist
Sierra Brown, Planning Specialist

* Natural hazards are: floods (coastal and riverine), landslides, eatthqualkes and related hazards, tsunansis, coastal
erosion, and wildfires.
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List the names and signatures of each petitioner and a statement of the interest of each petitioner (0 determine party status.
Multiple pariies shall join in filing a single petition for review, but eaeh petitioner shall designate o single Contact
Representative for all contact with the Planning Department. All communications regarding the petition, including
correspondence, shall be with the Contact Represenutive, This can be attached to this form marked as Attachment A",
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County application file number being appealed: EXT-18-012

F2) Planning Director's Decision [ Nearings Body or Hearings Officer Decision
The appellant must explain how they have achieved party status pursuant to the applicable seetions of 5.8.150 or 5.8.)00;

See Attachment "A"

The uppeal deadline, as stated in the Directar's Decision: _ Febary 8ih, 2019

fhe nature of the decision and the speeilic grounds For appeal, citing specific eriteria from the Caos County Zoning and Land
Development Ordinanee, Comprehensive Plan, Stawate or Rule, (This cun be attached to this Torm marked ns Attachment "B

See Allachment “B"
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criteria in the case of an appraval or why the criteria should or should not apply: or, in the case of a deninl the appellant shall

explain why the application did meet the eriteria or why certain eriteria did not apply ta the applieation. (This can be attached

to this form marked as Awachment ¢
Sae Altachment "C”
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Attachment “A”
The Elk Lake Corp. and Carey Norman achieved party status pursuant to 5.8.150 because they
were entitled to and did receive notice of the decision and are aggrieved or have interests
adversely affected by the decision because they own property affected by the pipeline, and
otherwise live, work and recreate in the areas affected by the decision.

Kathy Dodds, Natalie Ranker are aggrieved or have interests adversely affected by the decision
because they own property near the pipeline and otherwise live, work, and recreate in the areas
affected by the decision.

This decision approves development within Coos County which is directly adverse to Kathy
Dodds, Natalie Ranket, Cary Norman and The Elk Lake Cotp’s interests.

AP-19-

Attachment “B”

The January 24, 2019, decision described in EXT-18-012 an Extension of a Conditional Use
Permit for the Pacific Connector Gas Pipeline Blue Ridge Alignment, which was set to expire
Nov 11, 2018,

The specific grounds for appeal, citing specific criteria from the Coos County Zoning and Land
Development Ordinance, Comprehensive Plan, Statue or Rule are as follows:

A, The Applicant has proposed significant changes to the entire pipeline route and configuration
in applications to other governmental agencies, including the Federal Energy Regulatory
Commission, There are even changes proposed along the Biue Ridge alignment, including
changes in the temporary work areas. The new pipeline route and the changes to the Blue Ridge
alignment have not been approved and it is not compliant with the applicable criteria,

B. The County violated CCZLDO 5.2.600 (1)(a) (b) (ii} (iv) (¢) and (2). Specifically, the county
erred in determining that the applicant was unable to begin or continue development during the
approval period for reasons for which the applicant was not responsible. The County erved in
giving the Applicant additional CUP extensions on Non-Resource lands after the permit had
expired and also beyond 2 years from the date of the original extension. The County does not
have authority to apply adopt or apply standards that limit the inquiry necessary to determine if
the applicant was responsible for the delay. It must consider the evidence presented and make a
determination based upon substantial evidence in the record.

C. The County violated SECTION 5.0.150 (1) as the applicant does not have the private right to
property, and SECTION 5.0.175 (1) as the applicant does not have private right of property
acquisition pursuant to ORS Chapter 35, This is also a new criteria that prevents approval of the
extension application.




D. The county violated the CCZLDO 5.0.500 when it failed to deem the permit automatically
revoked due to the inconsistencies of the pipeline project praposed in the application pending
FERC approval,

E. The permit is void because the applicant failed to file an application for extension before it
expired on October 21, 2016 and the applicable code provision seemingly allowing such is
internally inconsistent and is beyond the authority of the County. Moreover, the permit is void
because it had expired when it was not renewed over two years from the original extension.

F. The applicable criteria has changed or the County has purposely avoided applying amended
and new land use criteria to zones within the County to benefit the applicant which is beyond its
authority. The additional criteria include but are not limited to CCZLDO §4.11.125 (Special
Development Considerations) and CCZLDO §§5.11.100 - 5.11.300(Geologic Assessments)
adopted pursuant to Ordinance Ord. 17-04-004PL dated May 2, 2017, effective July 31,2017
and those amendments adopted in AM-18-005.

G. The Amendment to 5.2,600(2) — what is now (1)(b) is not applicable to the extension request.
It did not exist to govern the county’s discretion when the CUP application was filed and is not
an applicable goal post. The extension of the permit on non-resource lands has exceeded the
applicable time limit of 2 years and, for that matter, the new limit of 4 years.

. Application of Section 5.2.600(2) (as amended) is beyond the scope of the County’s
anthority. As understood it is an attempt to avoid the application of hazaxd related criteria that
are applicable and would have been applicable at the time the CUP application was filed.




AP-19-

Attachinent “C”

To the extent this narrative cites to a former version of Section 5.2.600 it is because the county’s
web site library only provides the former version codification, because the amendment is subject
to review, because, alternatively, the prior ordinance is applicable as it’s substantive provisions
were in effect at the time the original CUP application was filed and because most of the
provisions are substantially similar,

A. The Applicant has proposed significant changes to the entire pipeline route and configuration
in applications to other governmental agencies. These changes were not proposed in the
application approved by Coos County. Thus, the applicant has abandoned the project proposed in
the application which led to the permit decision, Said another way, the application/project
authorization by the permit and the extension application is not a complete application or project.
The new pipeline route has not been approved and it is not compliant with the applicable criteria.

B. The County violated Coos County Zoning and Land Development Ordinance (CCZLDO)
5.2.600 (1)(a) (b) ({i)(iv) (c) and {2).

SECTION 5.2.600 EXPIRATION AND EXTENSION OF CONDITIONAL USES

(1) Extensions on Farm and Forest (Resource) Zoned Property shall comply with CAR
660-033-0140 Permit Expiration Dates which states:

a. Bxcept as provided for in subsection (e) of this section, a discretionary decision,
except for a land division, made after the effective date of this section approving a
proposed development on agrieultural or forest land ountside an wrban growth
boundary is void two vears from the date of the final decision if the
development action is not initiated in that period. [Now (1)(a)(1}]

The original approval by the Board of Commissioners of the Blue Ridge Route Alternative
alignment was on Oct 21, 2014 [HBCU-13-06]. Pacific Connector requested an extension [EXT-
17-015] for this CUP on November 20, 2017 which puts it past the two years allowed under
OAR 660-033-0140 for a CUP on Farm and Forest lands outside of the Urban Growth
Boundary. The application window for the extension had lapsed. Thus, a current extension is not
warranted due to the permit application extension being out of time in November of 2017. The
County erred in giving the Applicant additional CUP extensions on Non-Resource lands after the
permit had expired and also beyond 2 years from the date of the original extension.

(b) Coos County may grant one extension period of up to 12 months if:

(i) An applicant makes a written request for an extension of the
development approval period;

(i) The request is submitted to the county prior to the expiration of

the approval period;




(i) The applicant states reasons that prevented the applicant from
beginning or continuing development within the approval period; and

(iv) The county determines that the applicant was unable to begin or
continue development during the approval peried for reasons for
which the applicant was not responsible. [Now (1){2)(2)].

Specifically, the county erred in issuing a second extension, and in determining that the
applicant was unable to begin or continue development during the approval period for reasons
for which the applicant was nof responsible,

(c) Additional one-year extensions may be authorized where applicable criteria
for the decision have not changed. [Now 1)(a)(4)].

Applicable code changes both procedural and substantive have occutred and therefore the
application fails to meet this criteria. See Attachment B.

(2) Bxtensions on all non-resource zoned property shall be governed by the following,

(a) The Director shall grant an extension of up fo two (2) vears so long as the
use js still listed as a conditional use under current zoning regulations.

(b) If use or deyelepment under the permit has not begun within two (2)
years of the date of approval and an extension has net been requested prior
to the expiration of the conditional use then that conditional use is deemed to

be invalid and a new application is required.

(¢) If an extension is granted, the conditional use will remain valid for the

additional two vears from the date of the original expiration. [Effectively
Abrogated]

C. The County violated SECTION 5.0.150 (1) as the applicant does not have the private right to
property, and SECTION 5.0.175 (1) as the applicant does not have private right of property
acquisition pursuant to ORS Chapter 35.

SECTION 5.0.150 (1) Applications shall be submitted by the property owner gr a
purchaser under a recorded land sale contract, “Property owner” means the owner
of record, including a contract purchaser. The application shall include the
signature of all owners of the property. A legal representative may sign on behalf of
an owner upon providing evidence of formal legal authority to sign.

SECTION 5.0.175 APPLICATION MADE BY TRANSPORTATION AGENCIES,
UTILITIES OR ENTITIES:

(1) A transportation agency, utility company or entity with the private right of
property acquisition pursuant to ORS Chapter 35 may submit an application to




the Planning Department for a permit or zoning authorization required for a project
without landowner consent otherwise required by this ordinance.

D. The county violated the CCZLDO SECTION 5,0.500 when it failed to deem the permit
automatically revoked due to the inconsistencies of the pipeline project proposed in the
application pending FERC approval,

SECTION 5.6.500 INCONSISTENT APPLICATIONS:

Submission of any application for a land use or land division under this Ordinance which
is inconsistent with anv previously submitted pending application shall constitute an
automatic revocation of the previous pending application fo the extent of the
inconsistency.
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Coos County Planning Department
Coos County Courthouse Annex, Coquille, Oregon 97423
Mailing Address: 250 N. Baxter, Coos County Courthouse, Coquille, Oregon 97423
Physical Address: 225 N. Adams, Coquille, Oregon
(541) 396-7770
FAX (541)396-1022 / TDD (800) 735-2900
planning@co.coos.or.us
Till Rolfe, Planning Director

NOTICE OF PLANNING DIRECTOR’S DECISION OF RECONSIDERATION
PUBLIC NOTICE

This notice is to serve as public notice that the Planning Director is withdrawing the decision
rendered on January 24, 2019 for the purpose of reconsiders, Pursuant to Section 5.8.250. A new
decision will be rendered within 30 days. If you have received this notice by mail it is because
you are a participant, adjacent property owner, special district, agency with interest, or person
with interest in regard to the following land use application. Please read all information carefully
as this decision may affect you. (See attached vicinity map for the location of the project).

The original authorization was for an extension of a conditional use (file number EXT-18-012)
submitted by Seth King, Perkins Coie, representing Pacific Connector Gas Pipeline, LP. The
original conditional use application was approved for a natural gas pipeline and associated
facilities on approximately 49.72 miles extending from Jordan Cove Energy Project’s LNG
Terminal upland from the Port’s Marine Terminal to the alignment segment in adjacent Douglas
County. There have been some issues raised that Staff would like to review in through
reconsideration.

The application, staff report and any conditions may be found at the following link:
htip://www.co.coos.or.us/Departments/Planning/2018 Applications.aspx or by visiting the Coos
County Planning Department’s home page.

The application and all documents and evidence contained in the record, including the staff
report and the applicable criteria, are available for inspection, at no cost, in the Planning
Department located at 225 North Adams Street, Coquille, Oregon. Copies may be purchased at a
cost of 50 cents per page. The decision is based on the application submittal and information on
record.

Further explanation concerning any information contained in this notice can be obtained by
contacting the Planning Department at (541) 396-7770, or by visiting the Planning Department
between the hours of 8:00 AM — 5:00 PM (closed noon — 1:00 PM), Monday through Friday.
The staff report in this matter was completed by Jill Rolfe, Planning Director.

COOS COUNTY PLANNING DEPARTMENT

J,% %% Planning Director

Coos County Staff Members
Jill Rolfe, Planning Director Amy Dibble, Planner 1T
Crystal Orr, Planning Specialist Sierra Brown, Planning Specialist

Mailed and posted on February 8, 2019
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Coos County Planning Department
Coos County Courthouse Annex, Coquille, Oregon 97423
Mailing Address: 250 N. Baxter, Coos County Courthouse, Coquille, Oregon 97423
Physical Address: 225 N. Adams, Coquille, Oregon
(541) 396-7770
FAX (541) 396-1022 / TDD (800) 735-2900
planning@)co.c00s.0r.us
Jill Rolfe, Planning Director

NOTICE OF PLANNING DIRECTOR'S RECONSIDERATION OF A DECISION/PUBLIC
NOTICE

This notice is to serve as public notice and decision notice and if you have reccived this notice by
mail it is because you are a participant, adjacent property ownet, special district, agency with
interest, or person with interest in regard to the following land use application. Please read all
information carefully as this decision may affect you. (See attached vicinity map for the location
of the project).

On Thursday, January 24, 2019 the Coos County Planning Director rendered a decision to
approve this applicaiton for an extension of a conditional use (see staff report for further details)
file number EXT-18-012, submitted by Seth King, Perkins Coie, representing Pacific Connector
Gas Pipeline, LP. The original conditional use application was approved for a natural gas
pipeline and associated facilities on approximately 49.72 miles extending from Jordan Cove
Energy Project’s LNG Terminal upland from the Port’s Marine Terminal to the alignment
segment in adjacent Douglas County. This decision was withdrawn for reconsideration on
February 8, 2019. The reconsidered decision was rendered and mailed out on March 8, 2019.

The application, staff report and any conditions may be found at the following link:
http://www.co.coos.or.us/Departments/Planning/2018 Applications.aspx or by visiting the Coos
County Planning Department’s home page.

APPLICABLE CRITERIA

Coos County Zoning and Land Development Ordinance (CCZLDO) and Coos County Comprehensive
Plan (CCCP)

CCZLDO l §5.2.600.1 Extensions on Farm and Forest (Resource) zone property.

CCZLDO } §5.2.600.2 Extensions on all non-resource zoned property.

The application and all documents and evidence contained in the record, including the staff
report and the applicable criteria, are available for inspection, at no cost, in the Planning
Department located at 225 North Adams Street, Coquille, Oregon. Copies may be purchased at a
cost of 50 cents per page. The decision is based on the application submittal and information on
record.

APPEAL INFORMATION
Pursuant to Article 5.8 of the L.DO, this decision may be appealed to the Coos County Hearings
Body within 15 days of the date notice of this decision is mailed, by filing an appeal on the




appropriate form, along with the required filing fee. This means appeals must be received in the
Planning Department by 12:00 p.m. on Monday, March 25, 2019; otherwise, the appeal is not
timely and will not be considered. The decision on this application will not be final until the
period for filing an appeal has expired. Pursuant to Oregon Revised Statutes (ORS) 197.830, the
decision cannot be appealed directly to the Land Use Board of Appeals.

Further explanation concerning any information contained in this notice can be obtained by
contacting the Planning Department at (541) 396-7770, or by visiting the Planning Department
between the hours of 8:00 AM — 5:00 PM (closed noon — 1:00 PM), Monday through Friday.
The staff report in this matter was completed by Jill Rolfe, Planning Director, ‘

COOS COUNTY PLANNING DEPARTMENT

P %%% Planning Director

Coos County Staff Members

Jill Rolfe, Planning Director
Amy Dibble, Planner II

Crystal Orr, Planning Specialist
Sierra Brown, Planning Specialist
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Coos County Planning Department
Coos Countly Courthouse Annex, Coquille, Oregon 97423
Mailing Address: 250 N. Baxter, Coos County Courthouse, Coquille, Oregon 97423
Physical Address: 225 N. Adams, Coquille, Oregon
(541) 396-7770
FAX (541)396-1022 / TDD (800) 735-2900
planning(@co.coo0s.or.us
Jill Rolfe, Planning Director

STAFF REPORT

Friday, March 08, 2019

APPLICANT: Seth King, Perkins Coie LLP on behalf of Pacific Connector Gas Pipeline, LP.

TYPE OF APPLICATION: Extension of a Conditional Use Application Authorization.

FILE NUMBER: EXT-18-012

DECISION: APPROVED

APPEAL DEADLINE Monday, March 25, 2019 at 12:00 p.m.

L

I1.

I,

RELEVANT CRITERIA:
Coos County Zoning and Land Development Ordinance (CCZLDO)
e § 5.2.600 Expiration and Extensions of Conditional Uses.
o §5.2.600(1) Extensions on Farm and Forest (Resource) zone property.
o §5.2.600(2) Extensions on all non-resource zoned property.
o OAR 660-033-0140 Agricultural Land
= Division 33 AGRICULTURAL LAND

660-033-0010 Purpose

The purpose of this division is to preserve and maintain agricultural
lands as defined by Goal 3 for farm use, and to implement ORS 215.203
through 215.327 and 215.438 through 215.459 and 215.700 through
215.799.

PROPERTY LOCATION: The original conditional use application was approved for a natural
gas pipeline alternative segment of the original route referred to as the Blue Ridge Alignment.
The subject properties are shown on the vicinity map and further described in the original
authorization.

BACKGROUND:

On October 21, 2014, the Board of Commissioners adopted and signed Order No. 14-09-062PL,
File No. HBCU-13-06, approving the Applicant’s request for a conditional use permit to
authorize development of the Blue Ridge alternative alignment for a portion of the pipeline and to
authorize associated facilities, subject to conditions of approval.

This approval became effective on the date the appeal period for the approval expired pursuant to
Coos County Zoning and Land Development Ordinance § 5.2.600.3.d, on November 11, 2014.
Section 5.2.600 is predicated on ORS 215.417 and ORS 215.427 Final action on permit.
Therefore, the decision was final on November 11, 2014. The following application have been
filed and reviewed:
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1. The applicant filed for an cxtension to that decision on November 9, 2016 and staff
issued a decision on December 28, 2016 to extend the decision out to November 11,
2017,
2. The applicant filed for an extension to extend the November 11,2017 final action date on
November 9, 2017 and staff issued a decision on January 2018 to extend the application
to November 11, 2018,
3. The applicant filed the current extension on November 8, 2018 prior to the expiration
date.
All applications were submitted electronically and then paper copies followed in the mail. Staff
accepted the applications through a completeness process. The owner signature was not required
on the form prescribed by the county and there was a condition of approval that addressed the
signature issue. The applications were deemed completed for the purpose of review within the 30
days of electronical submittal. The signature requirement is addressed in the Board of
Commissioners decision on another approval but is applicable to the argument raised by the
opponents (Attachment B).

The County has issued other approvals for the pipeline project, including approving and
extending the original pipeline approval and the alterative pipeline route referred to as the
Brunschmid/Stock Slough alignment. The other applications that have been approved are subject
to different timelines and are not being reviewed as part of this extension request.

This application was set to expire on November 11, 2018 but the applicant requested this
extension prior to that date (received on November 8, 2018). Staff reviewed this application and
mailed out a notice of decision but then issued a reconsideration to respond to new information
received from opponents. Therefore, the notice of decision that was originally mailed out is no
longer in effect. The appeal that was received during the appeal period has been added as
comments but the money for the appeal has been returned to the party that submitted. Staft
thought it was important to make certain that clarifications are made and some of the objections
be addressed. Once the new notice of decision is mailed out there will be a new opportunity to
appeal. The County Administrative process does not provide for a comment period; however,
comments may be made and included in the record.

Furthermore, Coos County recently updated the zoning ordinance to incorporate extension
Janguage to follow OAR 660-033-0140 permit cxpiration dates for any permit that is subject to
Farm and Forest Zones. This langnage is under appeal at LUBA and has not been acknowledged
at this time; however, it is applicable as the Farm and Forest updates are based on OAR 660-033-
0140. Staff has been reviewing the history and intent of the OAR 660-033-0140 due to the appeal
but there is relevant background information that has been included in this report.

OAR 660-033-0140 appears to have been adopted to implement portions of requirements of ORS
(in part) 215.416, 215.417 and 215.427 (in part) regarding final land use permit actions,
expiration of permits, and extensions to certain approved permits pertaining to Agricultural Lands
and certain residential uses that can be sited on Forest Lands. Statutory actions, and laws
created to implement statutes, can only be based upon the particular statues or rules
creating them. Tn other words it cannot enforce or regulate other statutes or rules unless
expressly stating so.

ORS 215.417 Time to act under certain approved pernits; extension.

(1) If a permit is approved under ORS 215.416 for a proposed residential
development on agricultural ov forest land outside of an urban growth
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boundary under ORS 215.010 to 215.293 or 215.317 to 215.438 or under
county legislation or regulation, the permit shall be valid for fouy years.

(2) An extension of a pevmit described in subsection (1) of this section shall be
valid for two years.

(3) For the purposes of this section, “residential development” only includes
the dwellings provided for under ORS 215.213 (3) and (4), 215.284, 215.317,
215.705 (1) to (3), 215.720, 215.740, 215.750 and 215.755 (1) and (3).

Staft has determined that notice should be provided under the administrative land use process.
Staft is not legally changing the authority that LCDC had to adopt language that states under
OAR 660-033-0140 is not a land use decision (effective 1993),

660-033-0140
Permit Expiration Dates

(1) Except as provided for in section (5) of this rule, a discretionary decision,

except for a land division, made after the effective date of this division

approving a proposed development on agricultural or forest land ontside an

urban growth boundary under ORS 215,010 to 215.293 and 215317 to 215.438

or under county legislation or regulation adopted pursuant thereto is void two

years from the date of the final decision if the development action is not initinted
in that period.

(2) A county may grant one extension peviod of up to 12 months if:

(a) An applicant malkes a written request for an extension of the
development approval period; _

(b) The request is submitted to the county prior fo the expiration of the
approval period;

(c) The applicant states reasons that prevented the applicant from beginning
or continuing development within the approval period; and

(d) The county determines that the applicant was unable to begin or
continue development during the approval period for reasons for which the
applicant was not responsible.

(3) Approval of an extension granted under this rule is an administrative

decision, is not a land use decision as described in ORS 197.015 and is not

subject to appeal as a land use decision.

(4) Additional one-year extensions may be authovized where applicable criterin

Jor the decision have not changed,

(S)(w) If a permit is approved for a proposed residential development on
agricultural or forest land outside of an urban growth boundary, the permit
shall be valid for four years.

(b) An extension of a permit described in subsection (5)(a) of this rule shall
be valid for two years.
(6) For the purposes of section (5) of this rule, "residential development” only

includes the dwellings provided for under ORS 215.213(3) and (4), 215.284,

215.705(1) to (3), 215.720, 215.740, 215.750 and 215.755(1) and (3).

This OAR incorporates rules for all “proposed development on agricultural ov forest land outside an
urban growth boundary under ORS 215.010 to 215,293 and 215.317 to 215.438”
The only exemption is provided for ORS 215.294 to ORS 215.316 and anything beyond 215.438

o 215.294 Railroad facilities handling materials regunlated under ORS chapter 459 or 466
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o 215296 Standards for approval of certain uses in exclusive farm use zones; violation of

standards; complaint; penalties; exceptions to standards

215.297  Verifying continuity for approval of certain uses in exclusive farm use zones

215.298 Mining in exclusive furm use zone; land use permit

215.299  Policy on mining resonrce lands

215.301  Blending materials for cement prohibited near vineyards; exception

215.304  Rule adoption; limitations

215.306 Conducting filming activities in exclusive farm use zones

(Temporary provisions relating to guest ranches arve compiled as notes following ORS

215.306)

o (Temporary provisions relating to altevation, vestoration or replacement of dwellings are
compiled as notes following ORS 215.306) '

e 215311 Log truck parking in exclusive farm use zones; dump truck parking in forest

zones or mixed furm and forest zones

215.312  Public safety training facility

(Marginal Lands)

215.316  Termination of adoption of marginal lands

PERMITTED USES IN ZONES

215.438  Transmission towers; location; conditions

215.439  Solar energy systems in residential or commercial zones

215.441  Use of real property for religious activity; county regulation of real property

used for religious activity

215.445  Use of private property for mobile medical clinic

215.447  Photovoliaic solar power generation facilities on high-value farmland

o 215.448 Home occupations; parking; where allowed; conditions

o 215.451 Cider business; conditions; permissible products and sevvices; local government
findings and eriteria

o 215452 Winery; conditions; permissible products and services; local government
findings and criteria; fees

o 215453 Large winery; conditions; products and seyvices; local government findings and
criteria

e 215454 Lawful continuation of certain winevy-related nses or structures

e 215.455 Effect of approval of winery on land use laws
215.456  Siting winery as commercial activity in exclusive farm use zone
215.457  Youth camps allowed in forest zones and niixed faym and forest zones

e 215459  Private campground in forest zones and mixed furm and forest zones; yurts;
rules

o 215.501 Accessory dwelling units in rural residential zones***

e & & o & o

* & & & & ©& @

#**Note: The list does continue

OAR 660 Division 33 regulates Agricultural Uses but it does incorporate certain dwellings addressed
under OAR 660 Division 6'. OAR 660 Division 6 is silent in regards to an extension of time or
expiration of permits.. Duc to the fact that there are no other statutory authority or rules to rely upon

1 Ag authorized in Fxciusive Farm Use Zones in ORS Chapter 215, and in OAR 660-006-0025 and 660-006-0027,
subject to the requirements of the applicable section, may be allowed in any agricultural/forest zone, The county
shall apply either QAR chapter 660, division 6 or 33 standards for siting a dwelling in an agriculture/forest zone
based on the predominant use of the tract on January 1, 1993.
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regarding expiration of permits, with the exception of ORS 92 that controls Land Divisions, staff shall
rely on the acknowledged comprehensive plan and implementing ordinance. Staff finds that all other
extension that are beyond what are regulated in ORS 92, ORS 215.417 and OAR 660 Division 33 are
within the County’s discretion to create a process if they choose. The Comprehensive Plan is silent on the
issue which requires staff and the applicant to rely on the ordinance. The CCZLDO ouly has jurisdiction
to govern land use outside of the incorporated boundaries of the cities focated within the boundary of
Coos County.

Appellants in the past have continued to raise an issue with changes to the location of the pipeline.
CCZLDO Section [.1.300 states, “[i]t shall be unlawful for any person, firm, or corporation to cause,
develop, permit, erect, construct, alter or use any building, structure or parcel of land contrary to the
provisions of the district in which it is focated. No permit for construction or alteration of any structure
shall be issued unless the plans, specifications, and intended use of any structure or land conform in all
respects with the provisions of this Ordinance, unless approval has been granted by the Hearings Body”.
This is a compliance issue that falls under enforcement but this is not an issue to be considered under an
extension as it is limited to the criteria for extensions. The county has no control over applications that
are submitted to a different agency by applicants. Staff does participate through a process referred to as
“Coastal Consistency” review or through Land Use Compatibility Statements (LUCS). Staff reviews the
other agency permits in most cases and can mark if an application has been completed. This is the
appropriate time to decide if changes require additional applications to be submitted but it does not
invalidate prior final permits that are on file.

Oregon's land use planning program is integrated with other regulations. The land use program is locally
regulated by cilies and counties, with plans that meet Oregon's shared goals and guidelines; these are
Oregon's Statewide Planning Goals, Coos County is within the Coastal Zone Management Area which
adds some additional layers of review that other counties outside the management area do not have, and
that is the reason that Coos County is allowed to apply their local comprehensive plan and implementing
ordinance to a review only to the extent required under the Oregon Coastal Management Program. Coos
County is a partner in this program which will help DLCD determine Federal Coastal Consistency.

The Oregon Coastal Management Program (OCMP) is regulated and managed under Department of Land
Conservation and Development (DLCD). DLCD has the responsibility and authority to make federal
consistency decisions. Decisions agree or object to the proposed federal activity based on an analysis of
how 'consistent’ the project is with the state’s management program. The National Oceanic and
Atmospheric Administration (NOAA)-approved management program contains specific policies that have
been selected from existing state law, the statewide planning goals, and local comprehensive plans and
ordinances. Together, these specific policies are called enforceable policies.

OCMP is made up of 40 partners at the county and city level and 11 state agency partners. Each local
entity has documents governing how they operate and guiding how they administer land use in their
comnunity. Fach state agency has chapters of statutes guiding operations and helping them administer
state law. These documents include comprehensive plans and land use regulations, state statutes, and
statewide planning goals. DLCD incorporates the documents in their entirety into the Program.

Within the various statutes, goals, plans, and ordinances only certain elements meet the criteria to be used
for federal consistency review,

Federal consistency does not authorize a local jurisdiction to exceed the authority given them through
Statute or Rule. Opponents coutinue to ask to incorporate in federal regulations such as environmental
impact studies as an example. The local jurisdiction does not have authority to make determination using
federal laws unless that federal law has been incorporated into a Statewide Planning Goal. Planning
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Goals, Statutes and Rules that regulate land use are the basis for creating comprehensive plans. However,
some language in Planning Goals, Statutes and Rules are not mandatory language and that is why it may
not have been incorporated into the local comprehensive plans.

Coos County strives to ensure that all regulations are updated but has to balance staffing and funding.
Staff has worked with DLCD on grants to allow updates to continue. Staff has been working over the
past few years on updating natural hazards, housing, readability issues, mapping digitization and estuary
management. However, the opposition to the Liquefied Natural Gas project has continued to hinder
updates by appealing amendments and raising issues outside of the scope of the amendments including
the current extension language that staff attempted to include requiring additional hazards review.
However, due to the fact that the County’s current language is under appeal at the Land Use Board of
Appeals staff has been working with Counsel to determine if modifications or a repeal of this language
should be done. This does not affect the current review because staff is required to apply the provisions
in place at the time the application was submitted.

Staff has attached the last Board of Commissioners decision on the appeal of another section of pipeline
because the opponents have raised some of the same issues. Staff has referenced this decision instead of
rehashing out the same arguments.

IV. FINDINGS TO THE CRITERIA:

SECTION 5.2.600 EXPIRATION AND EXTENSION OF CONDITIONAL USES
1. Permit Expiration Dates for all Conditional Use Approvals and Extensions :
a. On lands zoned Exclusive Farm, Forest and Forest Mixed Use:

(1) Except as provided for in section (5) of this rule, a discretionary decision,
except for a land division, made after the effective date of this division
approving a proposed development on agricultural or forest land outside an
urban growth boundary under ORS 215.010 to 215.293 and 215.317 to
215.438 or under county legislation or regulation adopted pursuant thereto
is void two years from the date of the final decision if the development
action is not initiated in that period.

FINDING: The applicant made a written request for the extension of the Pacific Connector Gas Pipeline
Blue Ridge route development. The applicant submitted the application for an extension on November &,
2018, via email, including proof of payment, prior to the expiration date of November 11, 2018, The
applicant provided a hard copy to the Planning Department as well to conform to the submittal
requirements.

As explained in the background Coos County has adopted criteria to govern local extension provisions
based on OAR 660 Division 33. The County adopted the language that states if a “development action is
not initiated in that period” an extension may be granted. Staff has reviewed the criteria and application.
In looking at the criteria the first thing to consider is if permit request is still valid. In reviewing this
requirement there are terms to consider “development action” and “initiated”. In researching the Statute
and Rule and land use case law, to draw a better understanding of the terms, staff was unable to find a
definition. Staff then relied upon the CCZLDO which does define development as, the act, process or
result of developing. Webster’s Dictionary defines “action” as a thing done or the accomplishment of a
thing usually over a period of time, in stages, or with the possibility of repetition. The definition of
initiated is to cause or facility the beginning of. Again, the relevant criterion states that proposed
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development is void two years from the date of the final decision “if the development action is not
initiated in that period”. The applicant has started or initiated the development action plan by
applying for permits fo other agencies as stated in Condition 14 of Final and Decision Order 14-09-
062PL.,

14. All necessary federal, state and local permits must be obtained prior to commencement of
construction, including any required NPDES {200-¢ permits. Prior to the commencement of
construction activities, Pacific Connector shall provide the County with a copy of the
“Netice ;.o Proceed” issued by FERC, [See Letier from Mark Whitlow, dated June 24, 2010,
atp. 52,

The applicant has been submitting applications for permits to other agencies as required by the
conditions of the permit. This permit is only for small segments of the pipeline and may not be part of
the final selected route. This is why it is important for the applicant to secure the federal permit prior
to commencement of construction. The opposition to this process has confirmed that the applicant is
still seeking federal permits. The applicant has not only initiated the development action but they
have consistently complied with [ocal provisions regarding permit time frames and exiension.
Therefore, the permit is not void and is found to comply with both CCZLDO 5.2.600.a.(1) and OAR
660-033-0140(1). There may be other conditions of approval the applicant has started or continued to
start but staff does not have that information in the record®,

The opposition raised the following issue:

a. Bxcept as provided for in subsection (e) ol this section, & discretlonary decision,
except for a land division, made after the cffective date of this section approving a
proposed development on agricultural or forest lang outside an urban growth
boundary is void two vears from the date of the final decisfon if the
development action is not initlated in that period. [Now (1){a)(1}]

The original approval by the Board of Commissioners of the Blue Ridge Route Alternative
alighment was on Oct 21, 2014 [HBCU.13-06]. Pacific Connector requested an extension [EXT-
17-015] for this CUP on Noveuber 20, 2017 which puts it past the two years allowed under
OAR 660-033-0140 for a CUP on Farm and Forest lands outside of the Urban Growth
Boundary. The application window for the extension had lapsed. Thus, a current extension is not
warranted due to the permit application extension being out of time in November af 2017, The
Cownly erred in giving the Applicant additional CUP extensions on Non-Resource lands after the
permit had expired and also beyvond 2 years from the date of the original extension.

Staff Response:
Prior to the current revision to the CCZLDO regarding extensions the language was very similar,
1t stated:

1. Extensions on Farm and Forest (Resource) Zoned Property shall comply with OAR 660-033-
0140 Permit Expivation Dates which states:

2 Final Decision ORS 215.427 and CCZLDO Section 5.0.250

3 The record for this application starts on the day the application is submitted. If other information is considered
or relied upon to make the decision such information shall be included as part of the official record. Contents of
the official record are described in 661-010-0025
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a. Except as provided for in subsection (e) of this section, a discretionary decision, except
for a land division, made after the effective date of this section approving « proposed
development on agricultural or forest land outside an urban growth boundary is void
two years from the date of the final decision if the development action is not initiated in
that period.

b. Coas County may grant one extension period of up to 12 months if:

i. An applicant makes « written request for an extension of the development

approval period;

if. The request is submitted to the county prior fo the expivation of the approval
period;

ifi. The applicant states reasons that prevented the applicant from beginning or
continuing development within the approval period; and

iv. The county determines that the applicant was unable to begin or continue
development during the approval period for reasons for which the applicant
was not responsible.

c. Additional one-year extensions may be authovized where applicable criteria for the
decision have not changed.

d. Ifa permit is approved for a proposed residential development on agricultural oy forest
land outside of an urban growth boundary, the permit shall be valid for four years. An
extension of a permit described in subsection (e) of this section shall be valid for two
years.

e. For the purposes of subsection (&) of this section, "residential development” only
includes the dwellings provided for under in the EFU and Forest zones in Chapter 4.

£ Extension requests do not apply to temporary use permits, compliance determinations
or zoning compliance letters.

This language is almost the same as the current fanguage especially the language the opponent
cites to and states the county did not have authority to grant additional extensions. However, a
final decision was made with an oppottunity to appeal the decision made in 2017 that extended
the date. Staff understands that the criteria did change but not substantially and not the portion
that specifically refers to OAR 660-033-0140. In order for the opponent to argue this it should
have been raised at the time the prior decision was made but to the extent that it was raised stalf
has addressed it below.

“[Dijate of final decision” is calculated from the date all appeals of been exhausted. This is consistent
with ORS 215.427 and CCZLDO Section 5.0.250. The Board of Commissioners adopted the final
decision on October 14, 2014 and factoring in the 21 day appeal period set the expiration of a final
decision at November 11, 2016. The applicant filed for an extension of this application prior to the
November 1 [, 2016 and staff issued a decision with the opportunity to appeal on December 28, 2016. The
applicant filed and paid by electronic means on November 9, 2017 and was confirmed by email that the
application was accepted. The applicant filed supplemental paper materials on November 20, 2017. If
you read the letter from the applicant it references the electronic submission. Staff accepted the electronic
application. The one posted on line was the paper copy but staff has provided a copy of all application
and decision as part of Attachment A. The opponents could have made a records request at any time to
verify the document referenced in the applicants” letter but failed. This decision was not appealed and is
a final land use decision that extended the deadline to November 11, 2018. The current application was
filed and received electronically on November 8, 2018 prior to the expiration date.
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Therefore, the application is valid and has been implemented. The extension has met the criteria and is
found to be in compliance with both the OAR 660 Division 33 and CCZLDO Section 5.2.600.1(a).

(2) A county may grant one extension period of up to 12 months if:

(@) An applicant makes a written request for an extension of the development
approval period;

(b) The request is submitted to the county prior to the expiration of the approval
period;

{c) The applicant states reasons that prevented the applicant from beginning or
confinuing development within the approval period; and

{d) The county determines that the applicant was unable to begin or continne
development during the approval period’ for reasons for which the applicant
was not responsible.

Coos County has and will continue to accept reasons for which the applicant
was not responsible as, but limited too, financial hardship, death or owner,
transfer of property, unable to complete conditions of approval and projects
that requive additional permits. The County’s Ordinance does not control other
permitting agency processes and the County shall only consider if the
applicant has requested other permits as a valid reason and to show they are
attempting to satisfy condifions of approval. This is a different standard
then actually showing compliance with conditions of approval, This also,
does not account for other permits that may be required outside of the land
use process,

Finding: The applicant filed with the County the required application for requesting an extension. The
application included the appropriate application fee. Staff finds that this is a valid permit but in the case
the permit application would potentially expire and to cover any ambiguity in the extension criteria, the
applicant submitted a request for an extension request to extend the date of approval for the original
application,

The opponents raised objections to this application made unfounded accusations about the County’s
process and prior decisions which led to staff reconsidering this matter, One of the issues raised, as in
numerous other appeals, is that the county failed to adequately determine that the applicant was unable to
begin or continue development during the approval period for reasons for which the applicant was not
responsible. The opponents assert that it the County’s responsibility to consider processes that are not
within the local review authority, specifically the FERC process. Making demands that staff participate in
the federal permitting process and use that information to make the determination that an applicant has
failed to “begin or continue development during the approval period” Staff has already found the
applicant has initiated the process by seeking other permit approvals as conditions which indicates that
they have begun the process for development. CCZLDO Section 2.1.200 stutes that DEVELOPMENT is
the act, process or result of developing. The CCZLDO requires a permit and compliance conditions of
approval in order to continue development; therefore, it is valid for staff to find that the applicant is in the
process and continues to be in the process of development by seeking and continuing to seek permits.

* The approval period is the time period the original application was valid or the extension is valid. If multiple
extensions have been filed the decision maker may only consider the time period that the current extension is
valid. Prior approval periods shall not be considered. For example, if this is the third extension request up for
review the information provided during the peried within Iast extension time frame shall be considered and not the
overall time the application has been approved. This prevents a collateral attack on the original authorization.
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This is only “responsibility” required to be addressed by the applicant and staff. Therefore, applicable
criteria have been met.

Furthermore, the applicant has provided the reason that prevented the applicant from beginning or
continuing development within the approval period to the extent that further analysis is required the
applicant has addressed all of the applicable criteria within the jurisdiction of the county. The county has
changed the criteria to follow OAR 660-033-0140 for resource lands (Agriculture and Forest). This
language does state this review is not a land usc decision because this is an extension of a land use review
and not a review to determine consistency for a “new or pending” application. However, staff agrees that
there may be some discretionary standards applied in this review so it has been processed as a land use
decision.

The criteria states the County shall make the determination if the applicant was unable to begin or
continue development during the approval period for reasons for which the applicant was not
“responsible”. There have been arguments in prior cases before the county that asked staff to ook at the
reasons that caused the delay. To the extent this may be a valid review criteria staff has incorporated the
hearings officer’s rccommendation. The Webster’s Third New International Dictionary (1993) defines
the term “responsible” as “answerable as the primary, cause, motive, or agent whether of evil or good.”
In a prior permit extension decision for the pipeline, the Board of Commissioners interpreted the word
“responsible” to mean “beyond the applicant’s control.” Stated another way, the question is whether the
applicant is “at fault” for not exercising its permit rights in a timely manner. The aim of the criterion is to
not reward applicants that do not actively pursue their development, while at the same time providing
some measure of sympathy and assistance to applicants who are diligently irying to effectuate their permit
but who run into unexpected problems that they are not in full control to correct or fix.

The applicant has explained that the reason that the project has not continued is because the applicant was
has not yet obtained federal authorization to proceed which is not only a requirement under federal law
but is a condition of approval (#14). This project has various layers of permitting and they have different
time lines and criteria. The pipeline is an interstate natural gas pipeline that is required to obtain
authorization from the Federal Energy Regulatory Commission (“FERC™). Until the applicant obtains a
FERC certificate authorizing the pipeline, the Applicant cannot begin construction or operation of the
facilities. However, working toward securing the permits is patt of the instating or implementing the
permit by obtaining permits. This is part of the action plan which what the QAR references.

Staff is including the Board Order into this record and attaching it to this staff report (Attachment B), this
explains more about the argument raised on a prior case by the opponents for background to help
understand more about what is within the County’s Jurisdiction and the interpretation of law. The
decision was very thorough and covered arguments that were raised about what is under the County’s

jurisdiction to consider and what is considered “reasons for which the applicant was not
responsible”.

Therefore, the application as presented meets the criteria.

(3) Approval of an extension granted under this rule is not a land use decision
as described in ORS 197.015 and is not subject to appeal as a land use
decision.
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Finding: The applicant has requested that the County process this application as a discretionary
administrative land use decision and the County has agreed.

(4) Additional one-year extensions may be authorized where applicable criteria for the
decision have not changed.

(3) (@) If a permit is approved for « proposed residential development on ugricultural
or forest land outside of an urban growth boundary, the permit shall be valid for
four years.
(b) An extension of a permit described in subsection (5)(a) of this rule shall be
valid for two years,

(6) For the purposes of section (5) of this rule, "residential development" only includes
the dwellings provided for under ORS 215.213(3) and (4), 215.284, 215.705(1) to
(3), 215.720, 215.740, 215.750 und 215,.755(1) and (3).

(7) There are no limit on the number of extensions that can be applied for unless thts‘
ordinance otherwise allows.

Finding: The current ordinance allows for additional one-year extensions where applicable critetia for
decisions have not changed. None of the applicable criteria for the decision have changed since the last
extension was granted in February 2018. The emphasis in this case is on “applicable criteria for the
decision”,

The following were identified as the criteria that were applicable to the Farm and Forest Zone.

Remember that OAR 660 Division 33 only covers Agricultural Lands and some Forest (Mixed Use)
Lands: LDO § 4.8.300(F) New distribution lines with rights-of way 50-feet or less in width LDO § 4.8.400
Review Criteria for Conditional Uses in § 4.8.300 and § 4.8.350 LDO § 4.8.600 Mandatory Siting
Standards Required for Dwellings and Structures in the Forest Zone. LDO § 4.8.700 Fire Siting and
Safety Standards LDO § 4.8.750 Development Standards LDO § 4.9.450(C) Additional Hearings Body
Conditional Use and Review Criteria LDO § 4.9.600 Siting Standards for Dwellings and Structures in
EFULDO § 4.9.700 Development Standards. ~ Since the approval was received the criteria was
renumbered and reformatted but all of the standards remain the same. Therefore, the “applicable” criteria
still remain “applicable” for the purposes of an extension subject to QAR 660-033-0140.

Therefore, staff has not found that the applicable criteria have changed. There ate no limits regarding the
number of extensions that may be applied.

b.  On lands not zoned Exclusive Farm, Forest and Forest Mixed Use:
(1) All conditional uses for residential development including overlays shall not expire
once they have received approval.
(2) All conditional uses for non residential development including overlays shall be
valid for period of four (4) years from the date of final approval.
(3} Extension Requests:
a. For all conditional uses subject to an expiration date of four (4) years are
eligible for extensions so long as the property has not been:
i Reconfigured through a properiy line adjustment or lund division; and
il.  Rezoned to another zoning district.
(4) An extension shall be applied for on an official Coos County Planning Department
Extension Reguest Form with the fee.
(5) An extension shall be received prior the expivation date of the conditional use or
the prior extension.
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Finding: This portion of the CCZLDO is within the discretion of the local code and not governed by the
statute or the rule. A portion of the alignment is located on non-resonrce zones. The staff has addressed
these criteria in a prior portion of the staff report. The applicant is not applying for residential
development but is eligible for an extension. The application, fee and criteria were addressed. The
application was received prior to the expiration of the conditional use.

2. Changes or amendments fo areas subject to natuval hazards’ do not void the original
authorization for a use or uses, as they do not determine if a use can or cannot be sited, but
frow it can be sited with the least amounnt of visk possible. Overlays and Special Development
Considerations may have to be addressed to ensure the use can be sited with an acceptable
level visk as established by Coos County.

Finding: The applicant acknowledges this provision and if it applies in the future they will comply.
Therefore, this has been addressed.

V. OTHER ISSUED RAISED:

A. The Applicant has proposed significant changes to the entire pipeline route and configuration
in applications to other governmental agencies, including the Federal Energy Regulatory
Commission. There are ¢ven changes proposed along the Blue Ridge alignment, including
changes in the temporary work areas. The new pipeline route and the changes to the Blue Ridge
alignment have not been approved and it is not compliant with the applicable oriteria,

Response: The application request is for an extension to an approved final decision. This does not
authorize the applicant to site anything beyond the approval. The issue raised is a compliance issue as
addressed in ORS 215.190 and through the violation process set out in CCZLDO Chapter 1. This is not a
valid argument. This was brought up in a prior appeal case and is covered in detail in atfachment B.

C. The County violated SECTION 5.0.150 (1) as the applicant does not have the private right to
property, and SECTION 5.0.175 (1) as the applicant does not have private right of property
acquigition pursuant to ORS Chapter 35. This is also a new criteria that prevents approval of the
extension application.

Response: SECTION 5.0.150 APPLICATION REQUIREMENTS (Language that was in place at the
time the orviginal application was applied)

Applications for development or land use action shall be filed on forms prescribed by the County and
shall include sufficient information and evidence necessary to demonstrate compliance with the
applicable criteria and standards of this Ordinance and be accompanied by the appropriate fee. An
application shall not be considered to have been filed until all application fees have been paid. All
applications shall include the following:

Applications shall be submiited by the properly owner or a purchaser under a recorded land sale
contract. “Property owner’ means the owner of record, including a contract purchaser. The application
shall include the signature of all owners of the property. A legal representative may sign on behalf of an
owner upon providing evidence of formal legal authority (o sign.

5 Natural hazards are: floods (coastal and riverine), landslides, earthquakes and related hazards, tsunamis, coastal
erosion, and wildfires.
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An application for a variance to the requiremenis of the Airport Surfaces Overlay zone may not be
considered unless a copy of the application has been firnished to the airport owner for advice as to the
aeronautical effects of the variance. If the airport owner does not respond to the application within
twenty (20) days after receipt, the Planning Director may act to grant or deny said application.

The current language reads: Applications Jor development or land use action shall be filed on forms
prescribed by the County and shall include sufficient information and evidence necessary (o demonstrate
compliance with the applicable criteria and standards of this Ordinance and be accompanied by the
appropriate fee. An application shall not be considered to have been filed wntil all application fees have
heen paid. All applications shall include the following:

1. Applications shall be submitted by the property owner or a purchaser under a recorded lund sale
contract. “Property owner’ means the owner of record, including a contract purchaser. The
application shall include the signature of all owners of the property. A legal representative may
sign on behalf of an owner upon providing evidence of formal legal authority fo sign.

2. An application for a variance to the requirements of the Airport Surfaces Overlay zone may not
be considered unless a copy of the application has been furnished to the airport owner for advice
as 1o the aeronautical effects of the variance. If the airport owner does not respond to the
application within twenty (20) days after receipt, the Planning Divector may act to grant or deny
said application.

3. One original and one exact unbound copy of the application or an electronic copy shall be
provided at the time of submittal for all applications.

An application may be deemed incomplete for failure to comply with this section.

Staff Response: The highlighted language which is what the opposition is referencing to is exactly the
same language so this is not a changed in criteria that would apply. Even if it did apply it is part of the
procedure for deeming an application complete and would not be review criteria. This was also addressed
in a prior decision. The application for an extension references “applicant” and not “property owner”.
There is a condition of approval that was drafted to specifically address this provision. A condition of
approval is required to be addressed unless it is modified through a land use procedure under CCZLDO.
Therefore, this is not a valid issue.

D. The county violated the CCZLDO 5.0.500 when it failed to deem the permit automatically

revoked due to the inconsistencics of the pipeline project proposed in the application pending
FERC approval. :

Response: Section CCZLDO 5.0.500 states:
Submission of any application for a land use or Iand division under this Ordinance which is
inconsistent with any previously submitted pending application shall constitute an automatic
revocation of the previous pending application to the extent of the inconsistency.

Such revocation shall not be cause for vefund of any previously submitted application fees.
Staff Response: First, the language actually states applications “under this ordinance”, which means an

application would have to be subject to review by the CCZLDO and would have to be pending. If a final
decision has been issued it is no longer considered “pending”. A “pending” application is waiting to
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receive a final decision. The CCZLDO has no authority over other regulatory agencies. Staff explained
how agency coordination is handled earlier in this report.

Example: If an applicant filed for a property line adjustment and it was under review it would be
considered a “pending application”. Then the applicant filed a land division prior to a final decision on
the land division this is cause to revoke the first permit as it would be inconsistent. However, staff may
choose to just deem the application incomplete. This provision pre-dates the completeness review
process.

The opponents do not get to interpret local land use law; the Board of Commissioners have the
discretionary authority or deference to make the determination. This has been made and it cannot extend
beyond the regnlatory authority of the CCZLDO. Therefore, this is not a valid argument. Staff again
would state this was raised in a prior decision.

F. The applicable criteria has changed or the County has purposely avoided applying amended
and new land use criteria to zones within the County to benefit the applicant which is beyond its
authority. The additional criteria include but are not limited to CCZLDO §4.11.125 (Special
Development Considerations) and CCZLDO §§5.11.100 - 5.11.300(Geologic Assessments)
adopted pursuant to Ordinance Ord. 17-04-004PL dated May 2, 2017, effective July 31, 2017
and those amendments adopted in AM-18-005.

Response: The applicant should have raised any objections to Ord. 17-04-004PL on appeal but that
opportunity has passed. Besides, staff has explained why this would not have been a valid criteria in the
context of an extension granted under OAR 660-033-0140. The other amendment that is listed (AM-18-
005) is under appeal and that is the appropriate time to raise that issue. The opponent has no authotity to
raise this argument for an extension application. The county’s amendments do not constitute “reasons
for which the applicant was not responsible” and goes beyond the scope of the limited review.

G. The Amendment to 5.2.600(2) — what is now (1)(b) is not applicable to the extension request,
1t did not exist to govern the county’s discretion when the CUP application was filed and is not
an applicable goal post. The extension of the permit on non-resource lands has exceeded the
applicable time limit of 2 years and, for that matter, the new limit of 4 yoars.

Response: The opponent in this case does not secm to realize the there are no applicable statute or rule
that govern extensions beyond ORS 92, OAR 660 Division 33 and ORS 215.417; therefore, it is fully
within the discretion of the county to create standards or simply state that any permit outside of Farm and
Forest zoned are regulated by OAR 660 Division 33 and ORS 215.417 never expire with the exception of
land divisions that are governed under ORS 92. This is a local decision and it is inappropriate to bring up
through the extension process. The appropriate place to argue this is through the amendment process.
This amendment is under appeal; therefore, the opponent should save the argument.

11. Application of Section 5.2.600(2) (as amended) is beyond the scope of the County’s
anthority. As understood it is an attempt to avoid the application of hazard related criteria that
are applicable and would have been applicable at the time the CUP application was filed.

Response: The applicant should have raiéed any objections to Ord. 17-04-004PL on appeal but that

opportunity has past. In addition, staff has explained why this would not have been a valid criteria in the
context of an extension granted under OAR 660-033-0140. The other amendment that is listed (AM-18-
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005) is under appeal and that is the appropriate time to raise that issue. The opponent has no authority to
raise this argument for an extension application. The county’s amendments do not constitute “reasons
Jor which the applicant was not responsible” and goes beyond the scope of the limited review,

Furthermore, the hazard review was not adopted until 2015 with standards following in 2017. This
application was approved in 2014 so staff finds that argument “[a]s understood it is an attempt to avoid
the application of hazard related criteria that arc applicable and would have been applicable at the time
the CUP application was filed.” This does not make logical or legal sensc as the criteria was adopted
after the CUP applicable was final. If the critcria were in place at the time the CUP application was filed
it would not be seen as “new” criteria. There are no hazard criteria that would apply in any way because
hazards criteria would, at most, apply to structures. The pipeline is not a “structure”. Remember this is
the alternative pipeline “route”, Also, for reasons stated in this report hazards are not regulated under
OAR 660 Division 33.

VI.  CONCLUSION:

The conditional use authorizes the Pipeline to be developed on both resource-zoned and non-resource
zoned land. Therefore, the applicant has taken the conservative approach and requested a one-year
extension for the conditional use.

For the teasons set forth in this staff report and based on the evidence and documentation presented by the
application, incorporated herein as Attachment A, the Planning Director approves the one year extension
request made by the applicant. The expiration for this application is November 11, 2019.

All conditions remain in effect unless otherwise amended.

/a7
//g/// < M Planning Director
Vd

Coos County Staff Members

Jill Rolfe, Planning Director
Amy Dibble, Planner 11

Crystal Orr, Planning Specialist
Sierra Brown, Planning Specialist
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APPEAL OF A DIRECTOR’S iJEGISION

Xy SUBAIT 1O CQOS COUNTY PLANNING DEPT, AT 225 N, ADAVS STREET 0
N, ML TO: COQS COLNTY PLANNING 250N, BANTER, COOUNLLE OR 97123,
AL, PLANNING@CO.COOS.ORUS #11ONE: 541-396.7771)

_ Planning Director Appeal Fee $250.00 / Hearings Body or Officer Appeal Fee $2500.00 ¢
Date Received: % | i | | O\ Fee Received __L_Qg O 0 _ FILE # AP- _I.ﬂ;._O_O_ l

If the correct fee s not with e appeal it will not be processed,

List thc names and signatures of cach petitioner and a statement of the interest of each petitioner to determine party status.
Multiple parties shall join in filing a single petition for review, but each petitioner shall designate a single Contact
Representative for all contact with the Planning Department,  All communications regarding the petition, including
correspondence, shall be with the Contact Representative. This can be attached to this form marked as Attachiment A",

Appellant: Kathy Dodds, Natallo Ranker, and Tho Elk Lake Corporation, andl (agy A .Neopma
Mailing address: 3783 Spruce SI, North Bend 97459
Phone: ___641-435-4125

- Email: visowalker@holmaljcom

2t eey flod Ao 4?%

Appellant’s Representative :°_Tanln Moro, Toaln L, toro Aorney at Lay P.C.
~ Email: Tenla@TanlaMore.com

Signature:

Mailing address: 19 S. Orange Slreot, Medford OR 97501

Phone: __ 54197320839 _

Signature;__———— """

The name of the applicant: Seth King, Porkins Cole representing Pacilic Conneclor Gas Plpeline, Inc,

County application file number being appealed: EXT-18-012

Planning Director’s Decision (] Hearings Bady or Hearings Officer Decision

The appellant must explain how they have achieved party status pursuant to the applicable scctions of 5.8.150 or 5.8.160;
See Attachment"A"

The appeal deadline, as stated in the Dircetor’s Decision: March 25, 2019

The nature of the decision and the specific grounds for appeal, citing specific criteria from the Coos County Zoning and Land
Development Ordinance, Comprehensive Plan, Statute or Rule. (This can be attached to this form marked as Attachment “B".)

See Attachment “B"

The appellant must explain in detail, on the appeal form or attached to the appeal form, how the application did not mect the
criteria in the ease of an approval or why the criteria should or should not apply; or, in the case of a denial the appellant shall
explain why the application did meet the criteria or why certain criteria did not apply to the application, (This can be attached
to this form marked ns Attachment "C™.)

Sae Attachment "C"




AP-19-

Attachment “A”
The Elk Lake Corp. and Carey Nortman achieved party status pursuant to 5.8.150 because they
were entitled to and did receive notice of the decision and are aggrieved or have interests
adversely affected by the decision because they own property affected by the pipeline, and
otherwise live, work and recreate in the areas affected by the decision.

Kathy Dodds, Natalie Ranker are aggrieved or have interests adversoly affected by the decision
because they own property near the pipeline and otherwise live, work, and recreate in the areas
affected by the decision,

This decision approves development within Coos County which is directly adverse to Kathy
Dodds, Natalie Ranker, and The Elk Lake Corp’s interests.

AP-19-
Aﬁﬂ(.'rh!]] g!g! “B”

The March 8, 2019, decision on reconsideration in EXT-18-012 an Extension of a Conditional

Use Permit for the Pacific Connector Gas Pipeline Blue Ridge Alignment, which, according to
the County was set to expire Nov 11", 2018.

Grounds for appeal, relevant to the specific criteria from the Coos County Zoning and Land
Development Ordinance, Comprehensive Plan, Statue or Rule are as follows:

The County violated CCZLDO 5.2.600 and the rule it implements. It has misconstrued
applicable rule and exceeded its authority in re-interpreting the rule to conclude, as understood,
that the applicant has initiated the development action by applying for other agency permits.

The county has violated the CCZLDO 5.0.500 when it failed to deem the permit automaticafly
revoked due to the inconsistencies of the pipeline project proposed in the application pending
FERC approval,

The county specifically violated CCZLDO 5.2.600 (1)(a) (b) (ii) & (iv) and the rule it
impliments. The county erred in determining that the applicant was unable to begin
development during the approval period for reasons for which the applicant was not responsible,

The director’s decision misconstrues LUDO 5,2.600(2) and the record does not otherwise
support a finding of compliance.




The County erted in giving the Applicant additional CUP extensions on Non-Resource lands
after the permit had expired and also beyond 2 years from the date of the original extension,

The county continues to violate SECTION 5.0.150 (1) as the applicant does not have the private
right to property, and SECTION 5.0.175 (1) as the applicant does not have private right of
property acguisition pursnant to ORS Chapter 35. This is also a new criteria that prevents
approval of the extension application,

The county violates Section 5.2,600 and the rule it implements because the permit is void and
became null and void when the applicant failed to file an application for extension before it
expired on October 21, 2016.

The decision misconstrues LUDO 5.2,600.1.c. and there is insufficient evidence in the record to
support the direcior’s decision that thig criteria has been met, The applicable criteria has
changed or the County has purposely avoided applying amended and new land use criteria to
zones within the County to benefit the applicant which is beyond its authority. The additional
criteria include but are not limited to CCZLDO §4.11.125 (Special Development Considerations)
and CCZLDO §§5.11.100 - 5.11.300{Geologic Assessments) adopted pursuant to Ordinance
Ord. 17-04-004PL. dated May 2, 2017, effective July 31, 2017 and those amendments adopted in
AM-18-005. Moreover, the adoption of Section 5.0.175 (1) also constitutes new criteria.

The applicable criteria is 5,2.600(2) relating to the non-resource CUP permitted uses. The
director’s deciston misconstrues 5.2.600(2) (2013). The provision allows for one extension of
up to 2 years and it requires that the use or development begin within the first two years of the
date of approval or a new application must be obtained. The date of approval is the date of
approval, October 21, 2014. Neither the use nor the development has begun in over four years,
Any changes to the provision since 2013 not applicable to the extension request. As understood
it has changed since CUP application was filed and is not an applicable goal post. The
extension of the permit on non-resource lands has exceeded the applicable time limit of 2 years
and, for that matter, the new limit of 4 years,

Moreover, application of Section 5.2.600(2) (as amended in 2018) is beyond the scope of the
County’s authority, As understood it is an attempt to avoid the application of hazard related
criteria that are applicable if the application was filed today and would have been applicable at
the time the CUP application was filed, The county may not legislate around the rule’s
prohibition of extensions when the applicable criteria has changed.

The extension continues to impose a taking of the property of the landowners along the Blue
Ridge alignment through inverse condemnation. The county is aware that the fandowners have
not consented to this application. The county is aware that the applicant may not and for some
segments will not obtain federal approval to build the pipeline proposed. The county is aware
that the permit constitutes a cloud over the land owners ability to sell and fully use their




property. The county must prevent further damage to the landowners by denying the extension
and inviting the applicant to reapply when it knows what alignment FERC will approve.

AP-19-
Attachment “C»

Appellants assert that former version of Section 5.2.600 (2013) applies for several reasons,
including the fact that it’s substantive provisions were in effect at the time the otiginal CUP
application was filed. As the provision the director applied - the amended version - is similar,
the arguments are relevant to the amended version as well.

The County has previously determined that more than applying for additional permits is
necessary to initiate the development action and without appropriate legislative authority may
not now reinterpret the LDO which adopts the state rule. The county mis-construes the state
rule and has no authority to limit its intexpretation to deem that extensions are not required or
allow endless extensions of resource fand development permits simply because the permit holder
is seeking other permits it needs, especially where as here the applicant and the county know that
the applicant proposes its development on lands it has no current rights to and knows and knew
in 2014 that the third party permits would take years to obtain, “Development” does not mean
seeking additional permits within the meaning of the rule. The development action is the
building of a pipeline. The rule does not state that merely the “process” of development need be
started, Neither does it state that merely an “action plan” must be implemented.

Moreover, the Applicant has proposed significant changes to the entire pipeline route and
configuration in applications to other governmental agencies, including the Federal Energy
Regulatory Coramission (FERC). FERC approva) of the entire 200 plus miles of the pipeline
(including that portion in Coos County Coastal Management Zone) is required for the applicant
to build the pipeline. There are even changes proposed along the Blue Ridge alignment,
including changes in the temporary work areas. The new pipeline route and the changes to the
Blue Ridge alignment have not been approved and it is not compliant with the applicable

criteria. Thus, the applicant has abandoned the project proposed in the application which led to
the permit decision. Said another way, the application/project authorization by the permit and the
extension application is not a complete application or project,

The reason the applicant has not started construction is because it does not propose to and will
not obtain FERC authority to build the alignment the county approved pursuant to the permit
subject to this application. Thus, it is the applicant's failure to pursue a FERC permit authorizing
the county approved pipeline which prevents it from having authority to proceed now or later to
build the pipeline approved by the county. The FERC permit is not the causation of the default
because 1) the FERC's permit will not authorize the pipeline approved by county in the permits
(only portions of it), and thus, the applicant will have fo obtain a new and additional permit from
the county; and 2) the FERC permit will not cure the default because the FERC permit will not
issue within the “current” approval period and the applicant has not even determined that it will




begin construction after it issues as it will only make its final investment decision after it issues.
Moreover to the extent the county has issued LUCS fo third party agencies regarding this
alignment, those LUCS cannot be based upon the permit subject to this application.

The applicant was responsible because the applicant continues to change the project presented
to FERC and because it willfully failed to even attempt to satisfy FERC’s economic test when it
did prapose the project approved by the county over S years ago to FERC. Thus, it is the
applicant's failure to diligently prosecute the last application which results in the applicant's
inability fo obtain the necessary FERC permit before the end of the last and even the now
extended current extension period.

To the extent the director interprets the provision differently, the director misconstrues the
provision. It’s aim is to require diligence in exercising permitting rights and not to allow the
avoidance of the county’s legitimate police and land use powers to regulate the uses of land by
extending old decisions that may no longer be valid due to changes in legislation or other
circumstances. Moreover, the county does not have authority to apply standards that limit the
inquiry necessary to determine if the applicant was responsible for the delay. It must consider the
evidence presented and make a determination based upon substantial evidence in the record.

A application to extend a permit cannot extend a void permit. ORS 197.015 defines “final
decision” as the final determination made by a local government, and the rule which LUDO
5.2,600 implements uses the same term so there is no authority for the director to interpret the
term differently. And to do so misconsirues the rule the LUDO states it is implementing.
Moreover, to the extent the former section 5.2.600 (2013) defined the expiration “final decision”
date and/or the county has interpreted the such provision to be the date of the Board of
Commissioner’s decision when no appeal is taken, the director has misconstrued the criteria and
exercised authority she does not have to change the final decision date. This record
demonstrates that the county has so interpreied the provision. Finally, to the extent the county
has required physical receipt of applications and fees to mest filing deadlines, the director’s
reliance on an electronic setvice date misconstrues the LUDO and is beyond the authority of the
director to re-interpret.

See above for the discussion concerning 5.2.600(1){(c) and 5.2.600{2) and 5.2.600(2)(2018).




ARTICLE 5.8 APPEAL REQUIREMENTS

SECTION 5.8.100 Appeals General

Coos County has established an appeal period of fifteen (15) days from the date written notice of administrative or Planning
Commission decision is mailed with the exception of Property Line Adjustments and lawfully created parcel determinations,
which are subject to a twelve (12) day appeal period. The Board of Commissioners or Hearings Body shall dismiss an appeal
for failure to follow the requirements of this article,

SECTION 58,150 standing to Appeal a Planning Divector's Decision: A decision by the Planning Director to approve or
deny an application shall be appealed as identified in the Sections below. The appeal must be filed within the appeal period
and meet one of the following criteria: 1. In the case of a degision by the Planning Director, the appellant was entitled to notice
of the decision; or 2. The person is aggrieved or has interests adversely affected by the decision.

SECTION 5.8.160 Standing to Appeal a Heavings Body, Appointed Hearings Officer(s) or Board of Commissioner
Decision: A decision by the Hearings Body, Appointed Hearings Officer(s) or Board of Commissioners to approve or deny an
application shall be appealed as identified in the Sections below. The appeal must be filed within the appeal period. In the
case of an appeal of a Hearings Body decision to the Board of Commissioners, the appellant must have appeared before the
Hearings Body or appointed Hearings Officer(s) orally or in writing, [OR 04 12 013PL 2/09/05]

SECTION 58,170 Appeal procedores: An appellant shall file the appeal for review on the appropriate county form and the
form shall be completely filled out as required by this section. If an appellant fails to correctly fill out the form, and there has
already been a public hearing on the matter, the Board of Commissioners may deny the appeal based on failure to comply with
this section, In the event the appeal is denied based on a failure to comply with this section, a refund of unexpended fees shall
be returned to the appellant.

The appeal form shall contain the following;
The name of the applicant and the County application file number;

2. The name and signature of cach petitioner and a statement of the interest of each petitioner to determine party status.
Multiple partics shall join in filing a single petition for review, but each petitioner shall designate a single Contact
Representative for all contact with the Planning Department.  All communications regarding the petition, including
correspondence, shall be with the Contact Representative;

3. The appellant must explain how they have achieved party status pursuant to the applicable sections of 5.8.150 or
5.8.160;

4. The date that the notice of the decision was mailed as written in the notice of decision;

5. The nature of the decision and the specific grounds for appeal citing specific criteria from the Coos County Zoning
and Land Development Ordinance, Comprehensive Plan, Statute or Rule.

6. The appellant must explain in detail, on the appeal form or attached to the appeal form, how the application did not
meet the ctiteria in the case of an approval or why the criteria should or should not apply; or, in the case of a denial
the appellant shall explain why the application did meet the criteria or why certain criteria did not apply to the
application,

7. Appeals of Planning Director’s decision will be de novo;

8. Appeals of Planning Commission’s or appointed Hearings Officer(s) decision shall be reviewed by the Board of
Commissioners or Hearings Officer if the Board of Commissioners so chooses. The Board of Commissioners shall,
provided there has been an initial evidentiary hearing:

a.  Decline to hear the matter and enter an order affirming the lower decision; or
b.  Accept the appeal and: i. Make a decision on the record without argument; ii. Make a decision on the record with
argument; iii. Conduct a hearing de novo; or iv. Conduct a hearing limited to specific issues.

¢. Inthe decision, the Board shall affirm, modify, or reverse the lower decision, and accept any or all of the
findings and conditions in the Hearings Body decision, or modify or adopt new findings and conditions on a
permit,

d. Ifthe Board allows argument only on the record, no new evidence shall be submitted.

e. Any legal issues not specifically raised are considered waived for purposes of appeal to the Land Use Board
of Appeals (LUBA).

f. Where a hearing is limited to specific issues, any evidence or argument submitted must be relevant to the
specific issue.

g Allitems to be submitted to the County must actually be received by the County Planning Department no
later than 5:00 p.m. on the on the last day of the appeal period. Ifthe last day of the appeal period falls on a
weekend or County holiday, then the item must actually be received by the County Planning Department no
later than 12:00 p.m. on the next County business day following the deadline date. All items to be mailed to
another parly must be postmarked no later than the end of the appeal period.

h.  The decision of the Board of Commissioners shall not be final for the purpose of appeal until reduced to
writing and signed by the Board.
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CAROL WILLIAMS AND JODY MCCAFFREE,
Petitioners,

Vs.

COOS COUNTY,
Respondent,

and

PACIFIC CONNECTOR GAS PIPELINE, LP,
Intervenor-Respondent.

LLUBA Nos. 2018-141/142

FINAL OPINION
AND ORDER

Appeal from Coos County.

Tonia L. Moro, Medford, filed the petition for review and argued on behalf
of petitioners.

No appearance by respondent.

Seth J. King and Steven L. Pfeifer, Portland, filed the response brief and
Seth J. King argued on behalf of intervenor-respondent. With them on the brief
was Perkins Coie LLP.

RYAN, Board Chair; RUDD, Board Member; ZAMUDIO, Board
Member, participated in the decision.

AFFIRMED 04/25/2019
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1 You are entitled to judicial review of this Order. Judicial review is
2 governed by the provisions of ORS 197.850.
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Opinion by Ryan.

NATURE OF THE DECISION

Petitioners appeal a board of commissioners’ decision granting one-year
extensions of two conditional use permits to develop segments of a natural gas
pipeline.
REPLY BRIEF

Petitioners move for permission to file a reply brief to respond to waiver
arguments raised in the response brief. There is no opposition to the motion and
the reply brief is allowed.
BACKGROUND

This appeal involves extensions granted by the county of two previously-
issued conditional use permits for a pipeline to serve the proposed Jordan Cove
liquefied natural gas (LNG) export facility in the county. We set out the history
of the two conditional use permit approvals and subsequent extensions below.,

A. 2010 CUP

In 2010, intervenor-respondent (intervenor) applied for a conditional use
permit to develop and operate a LNG pipeline in connection with the proposed
Jordan Cove LNG terminal in Coos Bay (2010 CUP). The pipeline is proposed
to be developed on both resource and non-resource land in the county. We discuss
the significance of the difference in classification of land on which the pipeline

is proposed to be developed as resource or non-resource later in this opinion.
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The county approved the application, and the decision was appealed to
LUBA. We remanded the county’s decision in Citizens Against LNG, Inc. v. Coos
County, 63 Or LUBA 162 (2011). Thereafter, the county again approved the
application, and that decision became final. In 2013, intervenor applied to the
county to modify the 2010 CUP to delete a condition that prohibited use of the
pipeline “for the export of LNG.” Record 49. The county granted that approval,
the county’s decision was appealed to LUBA, and we affirmed. McCaffiee v.
Coos County, 70 Or LUBA 15 (2014), aff’d, 267 Or App 424, 341 P3d 252
(2014).

In March 2014, intervenor applied for an extension of the 2010 CUP for
two additional years. The county approved that request, but limited its approval
to a one-~year extension. In March 2015, April 2016, and March 2017, intervenor
sought and the county approved additional one-year extensions.

In March 2018, intervenor sought and received a fifth one-year extension
to April 2, 2019. That decision is the subject of LUBA No. 2018-142.

B. 2013 CUP

In 2013, intervenor applied for and the county approved a conditional use
permit for two alternative alignments of the proposed pipeline route, the
Brunschmid and Stock Slough alignments (2013 CUP). The original approval
was valid for two years.

In April 2016 and May 2017 the county approved additional one-year
extensions of the 2013 CUP. In February 2018, intervenor applied for a third one-
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year extension of the 2013 CUP, and the county approved the extension request.
That decision is the subject of LUBA No. 2018-141.

C. Amendments to the Coos County Zoning and Land
Development Ordinance

Since the county’s original approvals of the 2010 CUP and the 2013 CUP,
the county has amended various provisions of the Coos County Zoning and Land
Development Ordinance (LDO). In 2015, the county amended LDO 5.0.175,
adding a provision expressly authorizing transportation agencies, public utilities,
and certain private entities with a private right of condemnation to apply for a
permit without landowner consent. Also in 2015, the county amended LDO
5.2.600, which governs the expiration and extension of conditional use permits,
to add two new subsections, subsections 2 and 3.

In 2017, the county adopted LDO Article 5.11, which includes special
regulations for development and uses in hazard areas identified on the county’s
Natural Hazards Map, and LDO 4.11.125, which includes special development
considerations for areas of concern, including hazard areas.

We discuss those LDO provisions later in this opinion.

FIRST ASSIGNMENT OF ERROR

LDO 5.2.600 governs extensions of previously issued conditional use

permits. As relevant here, for resource~zoned lands, LDO 5.2.600.1(b)(iii) and

(iv) allow the county to grant “one extension period of up to 12 months if;”

Page 5




O R R

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23

“(iii) The applicant states reasons that prevented the applicant from
beginning or continuing development within the approval
period; and

“(iv) The county determines that the applicant was unable to begin
or continue development during the approval period for
reasons for which the applicant was not responsible.”

LDO 5.2.600(1)(c) provides that “[a]dditional one-year extensions may be
authorized where applicable criteria for the decision have not changed.” LDO
implements OAR 660-033-0140, an administrative rule adopted by the Land
Conservation and Development Commission (LCDC).

In several subassignments of error under the first assignment of error,
petitioners argue that the board of commissioners “[ilmproperly construed the
applicable law,” and that the county’s findings are inadequate to explain why the
county determined that the extension requests satistied LDO 5.2.600.1(b)(iii) and
(iv). ORS 197.835(9)(a)(C) and (D).

A.  LDO 5.2.600.1(b)(iii) — “States the Reasons”

The application stated that the “reason[]” that prevented intervenor from
beginning development of the pipeline is “because the Pipeline has not yet
obtained federal authorization to proceed.” Record 1501. The board of
commissioners found that the reason for the delay in beginning development is
that a certificate issued by the Federal Energy Regulatory Commission (FERC)
is required in order to begin development, and intervenor has applied for a

certificate but it has not been issued. Record 28, 70.
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In a portion of their first subassignment of error and in their second
subassignment of error, petitioners argue that the county’s decision that the
application met the requirement to “state[] reasons™ that prevented intervenor
from beginning development is not supported by substantial evidence in the
record, and improperly construes the provision. ORS 197.835(9)}(a)(C) and (D).
Petition for Review 17, 19-20. That is so, according to petitioners, because the
pending FERC application proposes alignments for the pipeline that differ from
the alignments approved in the 2010 CUP and the 2013 CUP. Petitioners also
argue that there is not substantial evidence in the record that the reason for the
extension is able to be “cured within the extension period.” Petition for Review
20. We also understand petitioners to argue that the evidence in the record is that
intervenor is not seeking a FERC certificate to build the pipeline in the exact
location where it was approved by the county in the 2010 CUP and the 2013 CUP,
and therefore the lack of FERC approval is not a valid “reason[]” that prevented
intervenor from beginning development. Petitioners also argue that the board of
commissioners improperly construed LDO 5.2.600.1(b)(ii1} when it failed to
interpret that provision to require an applicant for an extension to “demonstrate[e]
a sufficient causal relationship between the * * * statement of reason and the
delay.” Petition for Review 17.

We reject petitioners’ arguments. First, the board of commissioners found
that the uncertainty of the final alignment does not undercut the reason stated for

the delay under LDO 5.2.600.1(b)(iii). Record 33-34. In essence, we understand
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the board of éommissioners to have interpreted LDO 5.2.600.1(b)(iii) as not
being a particularly demanding standard, and that it may be satisfied where the
reason for the delay is that additional state or federal approvals have been applied
for, but not yet secured. That interpretation of the requirement to “state the
reasons” is not inconsistent with the express language of the provision, and we
affirm it. ORS 197.829(1)(a).

In addition, we reject petitioners’ argument that the board of county
commissioners’ decision that LDO 5.2.600.1(b)(iii) is met is not supported by
substantial evidence in the whole record. The board of commissioners’ decision
is supported by evidence in the record that one of the alignments proposed in the
pending application to FERC is nearly identical to the route approved by the

county in the 2010 CUP.! Record 33, 75, 342.

! The county’s findings explain:

“[Petitioners’] argument does not reflect a correct understanding
[of] the permitting process. It is true that Coos County can only
approve or deny whatever pipeline route that is requested by the
applicant in a formal land use application. FERC is different,
however. FERC has the regulatory authority under NEPA to
approve routes that are different from the applicant’s ‘preferred’
route. In this regard, it is important to understand a pipeline
applicant does not select the actual approved route of the pipeline.
Rather, the route is selected by FERC via the NEPA process. The
fact that [intervenor] has sought — at great expense — approval for
alternative alignments that deviate from the original alignment
approved in 2010 is testament to the fact that [intervenor] is not in
control of the route selection process. It also demonstrates that
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Finally, we reject petitioners’ argument that LDO 5.2.600.1(b)(iii) requires
an applicant to demonstrate that the “reason” can be “cured” within the extension
period. Nothing in the express language of that provision, or any other provision
of LDO 5.2.600 cited by petitioners, supports that interpretation.

B. LDO5.2.600.1(b)(iv) — “Reasons for which the applicant was not
responsible”

In the third subassignment of error, we understand petitioners to argue that
there is not substantial evidence in the record to support the county’s conclusion
under LDO 5.2.600.1(b)(iv) that intervenor “was unable to begin or continue
development during the approval period for reasons for which [intervenor] was
not responsible.” Petitioners repeat the argument made in their first
subassignment of error that intervenor is responsible for its inability to begin
development because intervenor has failed to apply for a FERC approval to build
the pipeline in the exact alignments that the county approved in the 2010 CUP
and the 2013 CUP. The evidence in the record is that in 2017 intervenor applied
for a FERC certificate, and that application is pending. Record 317-320. While

the new FERC application proposes largely the same alignment that was

FERC does not place much, if any, weight on the fact that County
approved the original route in 2010. [Intervenor] cannot be faulted
[for] wanting to keep the county permits alive while FERC
determines the route that has the least environmental impact. In fact,
it is quite possible that FERC could approve the original alignment,
perhaps as modified by the County-approved alternatives, or
something close thereto.” Record 33, 75.
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approved in the 2010 CUP and the 2013 CUP, approximately 6 or 7 miles of the
pipeline differ from what was originally proposed and approved in 2010 and
2013.  After rejecting petitioners’ proposed interpretation of LDO

5.2.600.1(b)(iv), the board of commissioners adopted findings that:

“In this case, the Board continues to find that ‘it is sufficient to
conclude that because [intervenor] has thus far been unsuccessful in
obtaining permits from FERC despite its reasonable efforts,
[intervenor] is therefore not af fault for failing to begin construction
on the pipeline.”” Record 30 (emphasis in original.)

We understand the board of commissioners to have interpreted LDO
5.2.600.1(b)(iv) to mean that as long as intervenor has in fact applied for the
FERC certificate, a difference in the alignment proposed in the application to
IFERC from what was approved in the 2010 CUP and the 2013 CUP does not
alter that fact and intervenor is not “responsible” for the lack of an approved
FERC certificate. That interpretation is not inconsistent with the express
language of the provision, and we affirm it. ORS 197.829(1)(a). Under that
interpretation, we also agree with intervenor that the FERC application in the
record is substantial evidence that the criterion is satisfied.

C. Collateral Attack

The board of commissioners adopted alternative findings that the doctrine
of “collateral attack™ applies to decisions on an application for an extension of a
permit, to preclude a party challenging an extension application from raising

issues “actually decided in [the county’s] previously issued extension decisions.”
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Record 27. According to the board of commissioners, the extension application
is part of the “same case.” Record 25-26. Petitioners challenge those findings
and argue that the doctrine of collateral attack does not apply to a decision to
extend a previously issued permit, and does not provide a basis for rejecting
petitioners’ challenges to the extensions.

Intervenor responds that the even if the county’s alternative findings that
petitioners were precluded under the collateral attack doctrine from raising issues
“actually decided” in the previous extension decisions are legally incorrect, the
county also adopted findings that LDO 5.2.600.1(b)(iii) and (iv) were met, and
therefore, petitioners’ arguments provide no basis for reversal or remand of the
decision. We agree.

The first assignment of error is denied.

SECOND ASSIGNMENT OF ERROR

LDO 5.2.600.1(c) provides that, for an extension on resource lands
“I'a]dditional one-year extensions may be authorized where applicable criteria for
the decision have not changed.” In their second assignment of error, petitioners
argue that provisions of the LDO adopted between 2015 and 2017 apply to the
2010 CUP and the 2013 CUP, and that therefore the applicable criteria for the
decision have changed.

A. Hazard Review

As explained above, in 2017 the county adopted the special development

considerations for hazard areas identified on the Natural Hazards Map.
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Petitioners take the position that some areas where the pipeline was approved are
located in areas identified on the Natural Hazards Map.

1.DO 4.11.125.7 provides that “[h]azard review shall not be considered
applicable to any application that has received approval and is [sic] requesting an
extension to that approval[.]” The parties refer to this provision using the
colloquial phrase “grandfather clause.” The board of commissioners relied on the
grandfather clause to conclude that “applicable criteria for the extension have not
changed,” LDO 5.2.600.1(c), because both the 2010 CUP and the 2013 CUP
“ha[ve] received approval.” Record 33.

Petitioners argue that the board of commissioners improperly construed
LDO 5.2.600.1(c) and the grandfather clause when it concluded that the provision
does not apply to the 2010 CUP and the 2013 CUP. In particular, petitioners argue
that the 2010 CUP and 2013 CUP proposed, and the county approved, above
ground block valve stations that qualify as structures, to which firebreak
standards in LDO 4.11.125.7.f apply. Petition for Review 26.

Petitioners also argue that the grandfather clause is inconsistent with
LCDC’s administrative rule at OAR 660-033-0140(1)(c), which LDO
5.2.600.1(c) implements word for word. According to petitioners, OAR 660-033-
0140(1)(c) “directly prevents ‘grandfathering’ of un-executed permitted uses
beyond that first-year extension. Said another way, the rule imposes a three-year

statute of repose on a resource permitted use.” Petition for Review 30.
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Intervenor responds that the time for petitioners’ challenge to the
grandfather clause as being inconsistent with OAR 660-033-140(1)(c), the
administrative rule that implements Statewide Planning Goal 3 (Agricultural
Lands), was when the provision was adopted in 2017. We agree. LDO 4.11.125.7
is acknowledged to comply with the statewide planning goals, including
administrative rules that implement the goals. ORS 197.625(1); Gould v.
Deschutes County, 67 Or LUBA 1, 5 (2013) (the time to challenge an ordinance
as inconsistent with OAR 660-033-0140 was prior to acknowledgement).

However, even if we assume for purposes of this opinion that in this
appeal, petitioners could challenge the grandfather clause as inconsistent with the
administrative rule that implements Goal 3, we would reject that argument. The
grandfather clause is not inconsistent with the rule. Nothing in the rule prohibits
a local government from adopting new criteria and exempting existing issued
permits from those new criteria. Accordingly, the board of commissioners
correctly concluded that, pursuant to the grandfather clause, the standards at LDO
4.11. 125.7., including the fuel break standards at LDO 4.11.125.7.f,, do not apply
to the extension requests.

B. LDO 5.11.100-.300

As noted above, in 2017, the county adopted amendments to the LDO to
add LDO Article 5.11, Geologic Assessment Reports. LDO 5.11.300.1 provides
in relevant part that “the review and approval of a conditional use in a Geologic

Hazard Special Development Consideration area shall be based on the
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conformance of the proposed development plans with the following standards. *
* *” The remainder of LDO 5.11.300 contains the requirements for the contents
of a geologic assessment, and additional standards for oceanfront development
not relevant here. We understand petitioners to argue that LDO 5.11.300 is a new
criterion that applies to the 2010 CUP and the 2013 CUP and accordingly, the
extensions are prohibited pursuant to LDO 5.2.600.1(c).

Relying on context provided in LDO 4.11.125.7, the board of
commissioners interpreted LDO 5.11.100 to .300 to apply only when a landowner
proposes to build a “structure” in a Geologic Hazard Special Development
Consideration area, and concluded that the 2010 CUP and 2013 CUP do not
authorize a structure.? Petitioners argue that the board of county commissioners
improperly construed LDO 5.11.300 to only apply when a landowner proposes
to build a structure.

Intervenor responds that, based on context provided in LDO 4.11.125.7.b.,

d., and e., the board of commissioners properly construed LDO 5.11.300 as

2 The board of commissioners found:

“[Petitioners’ counsel] cites to new requirements for geologic
assessments, including new reporting requirements. See LDO
4.11.125(7), LDO 5.11.100, 5.11.200. and LDO 5.11.300(1). The
requirement to perform these geologic reviews applies when a
landowner proposes to build a ‘structure,” and the Board has
previously determined that the Applicant is not proposing to build a
structure in these areas. * * *” Record 36, 78.
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applying only when a landowner proposes to build a “structure” in a Geologic
Hazard Special Development Consideration area. Those provisions state
generally that the county may allow construction of “new structures” in known
areas potentially subject to landslides, earthquakes, and erosion, “subject to a
geologic assessment review as set out in Article 5.11.” LDO 4.11.125.7.b,, d,,
and e. Absent any developed argument by petitioners as to why we are not
required to affirm the board of county commissioners’ interpretation under ORS
197.829(1)(a), we agree with intervenor that the board of county commissioners’
interpretation is not inconsistent with the express language of LDO 5.11.300 or
LDO 4.11.125.7.

C. LDOS5.0.175

LDO 5.0.175 took effect in 2015. LDO 5.0.175(1) provides that for an
application for a permit “[a] transportation agency, utility company or entity with
the private right of property acquisition pursuant to ORS Chapter 35 may submit
an application to the Planning Department for a permit or zoning authorization
required for a project without landowner consent otherwise required by this
ordinance.” Differently, LDO 5.0.150(1) provides that an application for a permit
“shall include the signature of all owners of the property.” Petitioners argue that
LDO 5.0.175 is a new “approval criterifon]” within the meaning of LDO
5.2.600.1(c), and that it applies to the 2010 CUP and the 2013 CUP.

The board of commissioners adopted findings that LDO 5.0.175 is not an

“approval criterifon]” but rather is an application submittal requirement. The
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board of commissioners also adopted alternative findings that even if LDO
5.0.175 is an “approval criterion,” it is not “applicable” to the 2010 CUP and the
2013 CUP, because it is an optional provision that allows certain entities to
choose to apply for a permit without landowner consent. Petitioners argue that
in its decision approving the 2010 CUP, the county concluded that LDO 5.0.150
is an “approval criterion,” and accordingly, the county must also conclude that
LDO 5.0.175 is an approval criterion, and not merely a submittal requirement.

As intervenor points out, petitioners’ argument does not address the board
of commissioners’ alternative finding that, even if LDO 5.0.175 could constitute
an “approval criterion,” it is not an “applicable” approval criterion within the
meaning of LDO 5.2.600.1(c) because it merely provides an alternative, optional
pathway for certain entities to apply for a permit. We agree with intervenor that
absent any challenge to that finding, petitioners’ argument provides no basis for
reversal or remand.

The second assignment of error is denied.
THIRD ASSIGNMENT OF ERROR

As noted, the pipeline routes authorized in the 2010 CUP and the 2013
CUP are located on both resource and non-resource land. LDO 5.2.600.2
(subsection 2) governs extensions on non-resource lands and provides:

“2.  Extensions on all non-resource zoned property shall be
governed by the following,.
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a.  The Director shall grant an extension of up to two (2)
years so long as the use is still listed as a conditional
use under current zoning regulations.

“b.  If use or development under the permit has not begun
within two (2) years of the date of approval and an
extension has not been requested prior to the expiration
of the conditional use then that conditional use is
deemed to be invalid and a new application is required.

113

c. If an extension is granted, the conditional use will
remain valid for the additional two years from the date
of the original expiration.

“3. Time frames for conditional uses and extensions are as
follows:

11

a. All conditional uses within non-resource zones are
valid four (4) years from the date of approval; and

“b. All conditional uses for dwellings within resource
zones outside of the urban growth boundary or urban
unincorporated community are valid four (4) years
from the date of approval.

114

¢. All non-residential conditional uses within resource
zones are valid (2) years from the date of approval.

“d.  For purposes of this section, the date of approval is the
date the appeal period has expired and no appeals have
been filed, or all appeals have been exhausted and final
judgments are effective.

“e.  Additional extensions may be applied.”
As noted above, subsection 3 was added to LDO 5.2.600 in 2015. Relying on

LDO 5.2.600.3.¢, the board of county commissioners approved the extensions of

the 2010 CUP and the 2013 CUP for the portions of the pipeline located on non-
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resource land. The board of commissioners interpreted subsection 3 as modifying

subsection 2 to allow for additional extensions:

“If [LDO] 5.2.600(3)(e) does not modify [LDO] 5.2.600(2)(b) then
subsection (3)(b) is rendered ‘superfluous’ and is not given effect.
ORS 174.010 provides that ‘where there are several provisions or
particulars such construction is, of possible, to be adopted as will
give effect to all.” * * *

“Subsection (3)(e)’s provision that ‘additional extensions may be
applied’ is rendered meaningless if it does not modify subsection (2)
and allow for additional extensions of conditional uses on non-
resource zoned property. The word ‘additional’ is defined by the
Oxford English Dictionary as ‘added, extra or supplementary to
what is already present or available.” In order to give the work
additional effect in subsection (3)(e) it must be read to provide for
the ‘added’ or ‘supplementary’ extensions to those extensions
already provided for in LDO 5.2.600 as a whole. The only
subsection that could logically be modified by subsection (3)(e) is
thus subsection (2), which standing along only provides for one
extension. ‘

“If the intent of subsection (3)(e) was merely to serve as a reminder
that the extensions under subsections (1) and (2) may serve to
modify the initial conditional use time periods specified in
subsection (2), this intent could have been accomplished by
providing that ‘extensions may be applied’ with the word
‘additional’ omitted altogether. Once again, the word ‘additional’
makes clear that subsection (3)(e) is intended to add to the limited
extensions in subsection (2). While this is not an example of the
most artful drafting, any other interpretation renders subsection
(3)(e) meaningless.” Record 41-42.

Under the deferential standard of review set out at ORS 197.829(1), LUBA
is required to affirm the board of county commissioners’ interpretation of the

LDO unless the interpretation is “(a) Is inconsistent with the express language of
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the comprehensive plan or land use regulation;” or “(d) Is contrary to a state
statute, land use goal or rule that the comprehensive plan provision or land use
regulation implements.” Siporen v. City of Medford, 349 Or 247, 252, 243 P3d
776 (2010) (LUBA must affirm a city council's code interpretation under ORS
197.829(1) unless the interpretation is “implausible”). Petitioners argue that
LUBA isnotrequired to affirm the board of county commissioners’ interpretation
of subsection 3 because the interpretation is inconsistent with the express
language of subsection 2, and that there is no way to give effect to both
provisions.

Intervenor responds, and we agree, that the board of commissioners’
interpretation of subsection 2 and subsection 3 is not inconsistent with the express
langﬁage of either provision. The board of commissioners’ interpretation that
subsection 3 modifies subsection 2 to allow for “additional” extensions beyond
the single extension allowed by subsection 2 is supported by the plain meaning
of the word “additional” as providing for supplemental extensions beyond the
one allowed in subsection 2. Petitioners do not offer any other interpretation that
harmonizes subsection 2 and subsection 3; rather, petitioners focus solely on
subsection 2.

Petitioners also argue that LUBA is not required to affirm the board of
county commissioners’ interpretation because it is contrary to ORS 197.010(2),

Statewide Planning Goal 1 (Citizen Involvement) and Statewide Planning Goal
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1 2 (Land Use Planning).’ Petition for Review 33; ORS 197.829(1)(d). We also

2 conclude that the board of commissioners’ interpretation is not contrary to ORS

3 ORS 197.010(2) provides:

“(a) The overarching principles guiding the land use program in
the State of Oregon are to:

“{A) Provide a healthy environment;
“(B) Sustain a prosperous economy;
“(C) Ensure a desirable quality of life; and

“(D) Equitably allocate the benefits and burdens of land use
planning.

“(b) Additionally, the land use program should, but is not required
to, help communities achieve sustainable development
patterns and manage the effects of climate change.

“(c} The overarching principles in paragraph (a) of this subsection
and the purposes in paragraph (b) of this subsection provide
guidance to:

“(A) The Legislative Assembly when enacting a law
regulating land use.

“(B) A public body, as defined in ORS 174.109, when the
public body:

“(i) Adopts or interprets goals, comprehensive plans and
land use regulations implementing the plans, or
administrative rules implementing a provision of ORS
chapter 195, 196, 197, 215 or 227; or

“(i1) Interprets a law governing land use.
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197.010(2)(a), Goal 1, or Goal 2. First, ORS 197.010(2)(d) provides that the
overarching principles set out in ORS 197.010(2)(a)(A)-(D) are not a legal
requirement for a public body and are “not judicially enforceable.” Second,
petitioners do not develop any argument explaining why the board of
commissioners’ interpretation is contrary to the overarching principles guiding
the land use program set out in ORS 197.010(2)(a), or otherwise explain how
those overarching principles should be applied in interpreting LDO 5.2.600.2 and
3. For example, it is reasonably clear that application of the overarching
principles would call for some type of balancing, and petitioners do not explain
how the board of commissioners’ interpretation is contrary to any balancing that
the overarching principles require. Finally, petitioners do not develop any
argument explaining why the board of commissioners’ interpretation is contrary
to Goal 1 and Goal 2. Deschutes Development Co. v. Deschutes County, 5 Or
LUBA 218, 220 (1982).
The third assignment of error is denied.

The county’s decision is affirmed.

“(d) Use of the overarching principles in paragraph (a) of this
subsection and the purposes in paragraph (b) of this
subsection is not a legal requirement for the Legislative
Assembly or other public body and is not judicially
enforceable.
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