


































































































































































































































































































































































































is characterized as a utility facility necessary for public service. Within the RR and IND zones,
the pipeline use is characterized as a utility facility not including power for public sale. Finally,
within the CBEMP, the pipeline use is characterized in the respective management units as a
low-intensity utility.

The project consists of two distinct sets of components, the first permanent and the
second temporary: (1) the pipeline itself, including its permanent 50-foot right-of-way, block
valve assemblies, and two access roads; and (2) the temporary construction areas necessary to
construct the pipeline. The pipeline consists of the 36 inch subsurface gas pipeline, four
mainline block valves and associated facilities. The temporary construction areas (construction
areas) include: the 95-foot temporary construction easement, temporary extra work areas,
uncleared storage areas, two temporary access roads, and temporary construction storage yards.
Environmental alignment sheets, which have been provided with the application as Exhibit 1,
depict the pipeline alignment overlaid on a 2006 aerial photograph. The environmental
alignment sheets provide land ownership and parcel information along the pipeline route. While
the alignment sheets generally depict the FERC-authorized route, the applicant has stated that
“there may be minor changes in the alignment within a given property boundary to accommodate
a landowner request or to avoid specific construction obstacles.” See Application Narrative, at p.
3 . N

As discussed above, Pacific Connector proposes the construction and operation of a
49.72-mile segment of the PCGP within Coos County. The pipeline would originate at milepost
(MP) 0.0 at the Jordan Cove Receipt Meter Station located within the Jordan Cove LNG terminal
site, on the North Spit of Coos Bay. The pipeline would extend east from the LNG terminal,
passing through the Weyerhaeuser Linerboard site, and entering Haynes Inlet at about MP 1.7.
The pipeline would be installed for about 2.4 miles in Coos Bay, exiting to the north of the
Glasgow peninsula at about MP 4.1. It would then turn southeast to cross Kentuck Slough at
about MP 6.3, and proceeding to Graveyard Point. The pipeline would cross under the Coos
River at about MP 8.1 and then will cross Catching Slough at MP 11.11. Between about MPs
12.8 and 26.1, the pipeline would generally follow the existing Bonneville Power Administration
(BPA) powerline. The pipeline would then proceed in a southeasterly direction and follow
existing logging roads, where feasible. The pipeline would exit Coos County at MP 45.7. As
noted, where feasible, the PCGP alignment is co-located with existing rights-of-ways and
corridors to limit the areas of new disturbance.

As a result of the subsurface nature of the pipeline, the majority of the impacts from the
pipeline will occur during the construction process. Generally throughout the project, Pacific
Connector proposes to utilize a 95-foot wide temporary construction easement and associated
temporary extra work areas and uncleared storage areas, with a 50-foot permanent right-of-way.
The temporary construction easement configuration is required to accommodate the necessary
clearing and grading activities to prepare for construction, temporarily store spoil materials for
construction, and to provide a passing lane during construction for movement up and down the
construction area. The temporary extra work areas and uncleared storage areas are needed
because of site-specific characteristics of the construction easement. Pacific Connector has
limited the width of the temporary construction easement and the size of the temporary extra
work areas and uncleared storage areas to the greatest extent practicable.
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There are two locations within Coos County where it will be necessary to create
temporary access roads in order to construct a portion of the pipeline. These two temporary
access roads will be located south of the Coos River in the 20RS zoning district, and will be
restored to preconstruction conditions following completion of construction.

Pacific Connector will also need to create two permanent access roads providing access
to the above-ground block valve facilities. These will be graveled private roads that are
necessary for the operation and maintenance of the pipeline, Pacific Connector has located the
final placement of the block valves adjacent to existing roads to minimize the need for creating
new access roads and the length of the two new permanent access roads.

The pipeline is allowed as a hearings body conditional use within the EFU, RR-2, and
RR-5 zones, an administrative conditional use within the F zone, and a use permitted outright in
the IND zone. The pipeline is also allowed in the 15 zones that it crosses within the CBEMP as
a permitted use, subject only to consistency with various general conditions.

B. Process

The review timeline for this application is as follows:

Feb. 12,2010 Application submitted and accepted.

March 12, 2010 Application deemed incomplete.

April 19, 2010 Application deemed complete.

May 20, 2010 Public Hearing

June 10,2010 First. Open Record Period Closed (rebuttal testimony only).

June 17,2010 Second Open Record Period Closed (for surrebuttal testimony only
June 24,2010 Applicant’s Final Argument

July 14,2010 Hearings Officer’s Recommendation,

Aug. 3,2010 Deliberations and Decision by Board of Commissioners

September 25, 2010 150 Day Deadline.

C. Scope of Review

When addressing the criteria and considering evidence, the hearings officer used the
standard of review required for land use decisions. The applicant must provide substantial
evidence in the whole record to demonstrate that all approval standards are met. When evidence
conflicted, the hearings officer reviewed the entire record to see if the undermining evidence
outweighed the applicant’s evidence. In addition, where the ordinance provisions were
ambiguous, the hearings officer applied the PGE v. BOLI methodology, discussed infra, to arrive
at what he believes to be the correct construction. In so doing, the hearings officer attempted to
rely, as much as possible, on past interpretation adopted by the Board, while still making sure
that the interpretation was affirmable.

The hearings officer believes that the conclusions made herein would be affirmed if
appealed. However, the Board of Commissioners does not have to accept the conclusions of the
hearings officer. The Board has the authority to: (1) re-weigh the evidence, and (2) modify or
overturn my interpretations and reach a different conclusion regarding the interpretation. There
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are other conclusions that could be drawn from the evidence, as well as other plausible
interpretations that could be adopted by the Board. The Board has fairly wide latitude under
state law to draw its own conclusion about the evidence. In addition, with regard to issues of
local Code interpretation, state law establishes a very deferential standard of review, ORS

197.829(1), although the precise contours of that standard seems to be a bit of flux at the moment.

Compare Clark v. Jackson County, 313 Or 508 (1992); Church v. Grant County, 187 Or App
518, 69 P3d 759 (2003); Siporenv. Medford, 231 Or App 585, 220 P3d 427 (2009), rev allowed
348 Or 19 (2010). The only area where the Board would not receive any deference is where it
interprets code language that is based on and implements state law. Understandably, in such
situations LUBA and the courts do not give the governing body deference as the intended
meaning of the local code provision. In this narrative, the hearings officer attempted to note the
instances where the interpretation is ultimately an issue of state law (for which the Board’s
interpretation would receive no deference).
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I Legal Analysis

A. Process-Related Issues and Issues Related to Multiple Approval Standards.

1. The Opponent’s “Alternative Route” Arguments Must Fail Because Only
FERC has Jurisdiction to Regulate the Route of a Gas Pipeline or to Control
Safety Standards Related to Gas Pipelines.

As the Board is aware, the Federal Energy Regulatory Commission (“FERC”) is the lead
federal agency that regulates the siting of interstate energy facilities. FERC is in the process of
reviewing the proposed LING terminal and associated pipeline facilities as part ofits .
responsibilities under the National Environmental Policy Act of 1969, 42 U.S.C. § 4321, et seq.
(“NEPA”). Many of the opponents have attempted to use this proceeding as opportunity to take
another bite at the NEPA process, particularly with regard to the alternative “Blue Ridge Route.”
This is perhaps understandable, given that the jurisdictional relationship of the various regulatory
agencies is complex, to say the least. ' : o -

Nonetheless, it must be stated at this juncture that any local land use process that would
seek to determine the route of the pipeline or otherwise purport to take action inconsistent with
FERC’s determination in the “Certificate of Public Convenience and Necessity” would likely be
preempted® by federal law. A discussion of this issue is warranted, but given the complexity of
the issue and the fact that it is somewhat of a tangential issue, that discussion is included as an
appendix. For purposes of this application, however, the Board may only approve or deny the
application that the applicant has presented to you. The Board does not have the ability to ‘
propose major changes to the route, although minor detours (< 400 feet off centerline) are -
possible, according to the applicant.

3 The preemption doctrine is rooted in the Supremacy Clause of the Constitution, Article VI, clause 2,
which states, “[t]his Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and
all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding.” Preemption doctrine consists of four different types: (1) "express presmption,"
resulting from an express Congressional directive ousting state law (Morales v. Trans World Airlines, Inc., 504
U.8.374, 112 8.Ct. 2031, 119 L.Ed.2d 157 (1992)); (2) "implied preemption," resulting from an inference that
Congress intended to oust state law in order to achieve its objective (Hines v. Davidowitz, 312 U.8. 52, 67, 61 S.Ct.
399, 404, 85 1.Ed. 581 (1941)); (3) "conflict preemption," resulting from the operation of the Supremacy Clause
when federal and state law actually conflict, even when Congress says nothing about it (Florida Lime & Avocado
Growers, Inc. v. Paul, 373 U.S. 132, 143, 83 8.Ct. 1210, 1218, 10 L.Ed.2d 248 (1963)); and (4) "field preemption,"
resulting from a determination that Congress intended to remove an entire area from state regulatory authority
(Fidelity Fed. Savs. & Loan Ass'nv. de la Cuesta, 458 U.S. 141, 153, 102 S.Ct. 3014, 3022, 73 L.Ed.2d 664 (1982)).
See Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev. Comm'n, 461 U.S. 190, 203-04, 103
S.Ct. 1713, 1721-22, 75 1.Ed.2d 752 (1983); see generally Burt Neuborn, An Overview of Preemption
(Fed.Jud.Center, Feb. 9, 1993). The present case involves express and field preemption.
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2. Landowner Consent.

There was considerable discussion concerning the applicant’s ability to submit a land use
application for a pipeline that will cross private property, when the landowner does not give
consent 1o the applicant. The only applicable code section requiring landowner consent is
CCZLDO §5.0.150.* The requirement that a property owner or contract purchaser sign the
applicant is a mandatory prerequisite to a properly filed application. However, as discussed
below, it is procedural requirement that can be deferred to a later stage in the approval process.

At the onset, the hearings officer notes that other local government’s codes have adopted
specific exceptions to the general requirement that an owner must sign the land use application.
For example, in Cyrus v. Deschutes County, 46 Or LUBA 703 (2004), LUBA address a code
provision that contained a specific exception to the signature requirement aimed at “Applications
submitted by or on behalf of a public entity or public utility having the power of eminent domain
with respect to the property subject to the Application.”® See also Kurihashi Partners v. City of
Beaverton, 46 Or LUBA 791 (2004) (noting similar provision contained in the City of Beaverton
Code). However, the Coos County Code contains no similar type of exception.

* SECTION 5.0.150 is entitled “APPLICATION REQUIREMENTS” and provides, in relevant part:

“(Article 5.6 of this ordinance Site Plan Review Requirements and Chapter 6
Land Divisions have additional submittal requirements)

Applications for development or land use action shall be filed on forms
prescribed by the County and shall include sufficient information and evidence
necessary to demonstrate compliance with the applicable criteria and standards
of this Ordinance and be accompanied by the appropriate fee. An application
shall not be considered to have been filed until all application fees have been
paid. Ali applications shall include the following:

Applications shall be submitted by the property owner or a purchaser under a
recorded land sale coniract. “Property owner” means the owner of record,
including a contract purchaser. The application shall include the signature of all

owners of the property. A legal representative may sign on behalf of an owner

upon providing evidence of formal legal authority to sign, * * * * . (Emphasis
Added). ‘ ,

3 Deschutes County Code (“DCC”) 22.08.010 provides, in relevant part:

“A. For the purposes of DCC 22.08.010, the term ‘property owners’ shall mean
the owner of record or the contract purchaser and does not include a person or
organization that holds a security interest.

“B. Applications for development or land use actions shall:

“1. Be submitted by the property owner or a person who has written
authorization from the property owner as defined herein to make the application;
“C. The following applications are not subject to the ownership requirement set
forth in DCC 22.08.010(B)(1):

“1. Applications submitted by or on behalf of a public entity or public utility -
having the power of eminent domain with respect to the property subject to the

Application[.}*
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In a sense, the owner signature requirement may be viewed as a “completeness” issue,
insomuch as an application may not be “complete” until the required signatures are present. In
this case, Staff had already deemed the application complete. Staff defends its decision to accept
the application despite the lack of an owner’s signature based on precedent set in earlier cases:

The County treated the PCGP consolidated applications in the
same manner as the County’s prior pipeline applications (2002 and
2003) which were also submitted without owner signatures. The
County determined the LDO’s application signature provision was
not intended to address applications for linear utility facilities
involving numerous ownerships where the utility company has the
right of condemnation and where obtaining all of the property
owner signatures would be virtually impossible.

At that time, the Board of Commissioners decided not to require
the utility provider to initiate condemnation litigation against its
citizens within the proposed pipeline alignment in order to submit
a land use application.

The prior approvals reflect the County’s interpretation of its code
to accept land use applications for pipelines in Coos County
without the signatures of all landowners, as long as the applicant
has condemnation authority and a condition is imposed that the
land use approval would not take effect until the applicant acquires
the necessary property. The precedent created in the prior County
decisions was followed in this application.

The County’s interpretation is supported by the language in the
code. LDO Section 5.0.150 addresses requirements for an
application submittal. The first paragraph requires an application
to be submitted on forms provided by the county and that the
submitted application must be accompanied by the appropriate fee.
This paragraph specifically states that “An application shall not be
considered to have been filed until all application fees have been
paid.SS

It is the County’s position that the signature requirement in the
second paragraph is merely procedural rather than jurisdictional.
The language in the first paragraph expressly creates a
jurisdictional requirement: “An application shall not be considered
to have been filed until all application fees have been paid.” This
same requirement is not applicable to the signature provisions of
this Section. Therefore, the signature requirement is procedural,
while the fee payment requirement is jurisdictional.

Processing the consolidated applications without the property
owners’ signatures will not be prejudicial to the rights of any of the
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property owners if the applications are approved subject to a
condition that the approvals shall not become effective until PCGP
acquires the interest in the subject properties necessary to precede
with the project. This is essentially the same condition that the
county used to approve its own pipeline application in 2002.

See Supplemental Staff Report dated June 10, 2010, at p. 1-2.

For its part, the applicant does not argue that it is a “property owner” within the meaning
of the Code. Rather, the applicant appears to be arguing that it does not need to obtain the
consent of the property owner because it has a statutory power of condemnation.

The applicant cites ORS 772.510(3) and 15 USC § 717 in support of this argument.
ORS 772.510 provides: '

772.510. Pipeline companies, right of entry and condemnation

(1) Any pipeline company?® that is a common carrier’ and that is
regulated as to its rates or practices® by the United States or any

8 Under ORS 772.505(2), the term “pipeline company” includes “any corporation, parmership or limited
partnership, transporting, selling or distributing fluids, including petroleum products, or natural gases and thoss
organized for constructing, laying, maintaining or operating pipelines, which are engaged, or which propose to
engage in, the transportation of such fluids or natural gases.”

7 Determining whether an interstate natural pipeline company has proven to be a more difficult question than
anticipated. The hearings officer requested briefing on the issue, but no party responded. Since interstate gas
companies derive eminent domain authority from the federal Natural Gas Act, it may not matter whether similar
authority is granted under state law. In any event, although the limited research the hearings officer conducted left
some doubt regarding the issue, it does appear that interstate natural gas pipelines are common carriers due to the
passage of FERC Order No. 636. In General Motors Corp. v. Tracy, 519 U.8. 278, 283-4, 117 S. Ct. 811 (1997),
the U.S. Supreme Court set forth a concise history of the subject, as follows:

Traditionally, the industry was divisible into three relatively distinct segments:
producers, interstate pipelines, and LDC's, This market structure was possible
largely because the Natural Gas Act of 1938 (NGA), 52 Stat. 821, 15 U.S.C. §
717 et seq. , failed to require interstate pipelines to offer transportation services

» to third parties wishing to ship gas. As a result, “interstate pipelines [were able]
to use their monopoly power over gas transportation to create and maintain
monopsony power in the market for the purchase of gas at the wellhead and
monopoly power in the market for the sale of gas to LDCs.” Pierce, The
Evolution of Natural Gas Regulatory Policy, 10 Nat. Resources & Env't 53, 53-

" 54 (Summer 1995) (hereinafter Pierce). For the most part, then, producers sold
their gas to the pipelines, which resold it to utilities, which in turn provided local
distribution to consumers, Ses, e.g, Associated Gas Distributors v. FERC, 824
F.2d 981, 993 (C.A.D.C.1987), cert. denied, 485 U.S. 1006, 108 S.Ct. 1468, 99
L.Ed.2d 698 (1988); Mogel & Gregg, Appropriateness of Imposing Common
Carrier Status on Interstate Natural Gas Pipelines, 4 Energy L.J. 155, 157
(1983).

Congress took a first step toward increasing competition in the natural gas
market by enacting the Natural Gas Policy Act of 1978, 92 Stat. 3350, 15 U.S.C.
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agency thereof, may enter in the manner provided by ORS
35.220° upon lands within this state outside the boundaries of
incorporated cities.”®

§ 3301 et seq. , which was designed to phase out regulation of wellhead prices
charged by producers of natural gas, and to “promote gas transportation by
interstate and intrastate pipelines” for third parties. 57 Fed.Reg, 13271 (1992).
Pipelines were reluctant to provide common carriage, however, when doing so
would displace their own sales, see Associated Gas Distributors v. FERC,
supra, at 993, and in 1985, the Federal Energy Regulatory Commission (FERC)
took the further step of promulgating Order No. 436, which contained an “open
access” rule providing incentives for pipelines to offer gas transportation
services, see 50 Fed.Reg. 42408. In 1992, this evolution culminated in FERC's
Order No, 636, which required all interstate pipelines to “unbundle” their
transportation services from their own natural gas sales and to provide common
carriage services to buyers from other sources that wished to ship gas. See 57
Fed.Reg. 13267.

See also United Distribution Companies v. F.E.R.C., 170 P.U.R.4th 425, 88 F.3d 1105, 1123 (D.C. Cir. 1996) (“In
Order No. 436, the Commission began the transition toward removing pipelines from the gas-sales business and
confining them to a more limited role as gas transporters. Under a new Part 284 of its regulations, the Commission
conditioned receipt of a blanket certificate for firm transportation of third-party gas on the pipeline's acceptance of
non-discrimination requirements guaranteeing equal access for all customers to the new service. Order No. 436, 9
30,665, at 31,497-518. In effect, the Commission for the first time imposed the duties of common carriers upon
interstate pipelines.”).

® The term “practices” is very broad, and therefore there can be little doubt that the “practices” of Pacific Connector
Gas Pipeline LP are regulated by a federal agency.

® ORS 35220 provides as follows:

35.220. Actions allowed on real property subject to condemmnation by the condemner

(1) Subject to the requirements of this section, a condemner may enter upon, examine, survey,
conduct tests upon and take samples from any real property that is subject to condemnation by the
condemner, A condemner may not enter upon any land under the provisions of this section
without first atternpting to provide actual notice to the owner or occupant of the property. If the
condemner has not provided actual notice, written notice must be posted in a conspicuous place
where the notice is most likely to be seen. The posted notice must give the condemnner's name,
address and telephone number and the purpose of the entry. A condemner may conduct tests upon
or take samples from real property only with the consent of the owner or pursuant to an order
entered under subsection (2) of this section, Al testing and sampling must be done in conformity
with applicable laws and regulations. Testing and sampling results shall be provided to the owner
upon request.

(2) If the owner of property objects to examination or survey of the property under this section, or
does not consent to the terms and conditions for testing or sampling of the property, the
condemner may file a petition with the court seeking an order providing for entry upon the
property and allowing such examination, survey, testing or sampling as may be requested by the
condemner. The court may enter an order establishing reasonable terms and conditions for entry

and for any examination, survey, testing or sampling of the property requested by the condemner,

Reagonable compensation for damage or interference under subsection (3) of this section may be
established in the proceeding either before or after entry is made upon the property by the
condemner.
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(2) This right may be exercised for the purpose of examining,
surveying and locating a route for any pipeline,'! but it shall not
be done so as to create unnecessary damage. ‘

(3) These pipeline companies may appropriate and condemn such
lands, or easements thereon or thereover, in such width as is
reasonably necessary to accomplish their pipeline company
purposes, by proceedings for condemnation as prescribed by ORS
chapter 35. (Second Emphasis added).

It seems that federal law may provide additional statutory authority for the use of eminent
domain in this case. 15 U.S.C. 717(f)(2)(h) provides:

(h) Right of eminent domain for construction of pipelines, efc.

When_any holder of a certificate of public convenience and
necessity cannot acquire by contract, or is unable to agree with the
owner of property to the compensation to be paid for, the necessary
right-of-way to construct, operate, and maintain a pipe line or pipe
lines for the transportation of natural gas, and the necessary land or
other property, in addition to right-of-way, for the location of
compressor stations, pressure apparatus, or other stations or
equipment necessary to the proper operation of such pipe line or

(3) An owner is entitled to reasonable compensation for:

(a) Any physical damage caused to the property by the entry upon or examination, survey, testing
or sampling of the property, including any damage atiributable to the diffusion of hazardous
substances found on the property; and

(b) Any substantial interference with the property's possession or use caused by the entry upon or
examination, survey, testing or sampling of the property.

(4) If a condemner is required to pay compensation to an owner in a proceeding under subsection
(2) of this section, and the condemner thereafter seeks condemnation of the same property, the
owner is not entitled to any payment of compensation in the condemnation action that would result
in the owner receiving a second recovery for the same damage or interference.

(5) Nothing in this section affects any liability under any other provision of law that a condemner
may have to an owner or occupant of property by reason of entry upon or examination, survey,
testing or sampling of property.

' In looking at the maps provided by the applicant, it appears that no part of thé proposed gas pipeline

traverses a city located in Coos County. Presumably, if the pipeline did traverse a City boundary, that City would be
the land use approval authority for that portion of the pipeline.

"Under ORS 772.505(1), the term “Pipeline” includes “pipes, lines, natural gas mains or lines and their

appurtenances, including but not limited to pumps and pumping stations, used in transporting or distributing fluids,
including petrolenm and petroleum products or natural gases.”
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pipe lines, it may acquire the same by the exercise of the right of
eminent domain in the district court of the United States for the

district in which such property may be located, or in the State
courts. The practice and procedure in any action or proceeding for
that purpose in the district court of the United States shall conform
as nearly as may be with the practice and procedure in similar
action or proceeding in the courts of the State where the property is
situated: Provided, That the United States district courts shall only
have jurisdiction of cases when the amount claimed by the owner
of the property to be condemned exceeds $3,000. (Underlined
emphasis added).

Based on ORS 772.510(3) and 15 U.S.C. 7171, it does appear that Pacific Connector does
have the right of condemnation. The question is whether that right of condemnation provides an
implicit exception to the Code’s definition of “property owner.” It does not.

Ireviewed the hearings officer’s decision in the Pipeline Solutions Case (County File No.
HBCU-02-04). In that case, the applicants had argned that “[i]n cases such as this, where the
application is for a public utility[,] an applicant, as a County with eminent domain powers, the
applicant need not obtain signatures or consents from the property owners before obtaining land
use permits.”’> The opponents cited CCZLDO §5.2.200 as an approval criterion requiring
consent of property owners. That ptovision apparently does not exist anymore, or perhaps it has
been renumbered. In any event, the hearings officer found, without explanation or citation, that
CCZLDO §5.2.200 was a “procedural requirement” and not an approval criterion.

The hearings officer in HBCU-02-04 went on to find the following:

It would be reasonable for Coos County to have accepted the
Application as complete without the consent of all affected
property owners following the rationale of Schrock Farms vs. Linn
County. The Application is for a public utility and the Applicant is
Coos County, which has eminent domain powers. Therefore
written consent would not be necessary from the affected property
owners before filing this Application. '

See Hearings Officer Decision, HBCU-02-04, at p. 4. The hearings officer never really
explained how he makes the logical leap of faith from (1) saying that the county has eminent
domain powers to (2) his conclusion that it does not therefore require the consent of affected
landowners to submit a land use application concerning the landowner’s property. The hearings
officer seemed to rely on Schrock Farms Inc. v Linn County, 31 Or LUBA 57 (1996) for his
ruling.

2 The hearings officer in that case did not say whether the applicant provided authority to support that
assertion.
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Schrock Farms Inc. was hot correctly applied by the hearings officer in HBCU-02-04. 13
In Schrock Farms, ODOT was the applicant for a PAPA. The Code allowed only property
owners to file an application for a PAPA. The petitioner argued that ODOT was not a “property
owner” within the meaning of the code. ODOT argued that it was a property owner because it
had initiated condemnation proceedings on the subject property prior to the application being
deemed complete on April 6, 1994. Petitioners countered that the condemnation proceedings
had been dismissed by the Court on October 31, 1994, and therefore ODOT was no longer a
property owner.  LUBA disagreed with the petitioner regarding the legal import of the dismissal,
noting that the “dismissal became effective after the application was deemed complete.” Thus,
LUBA apparently viewed the completeness date as having legal relevance to the issue.

Schrock Farms does not stand for the broader proposition that any entity with
condemnation authority automatically has “property owner” status simply by virtue of a statutory
grant of condemmnation authority such as ORS 772.510(3). For this reason, Schrock Farms is not
direct authority for this case, since no condemnation proceedings had been filed by the time the
application was deemed complete back in April of 2010, However, as discussed in more detail
below, Schrock Farms does suggest that one possible method for a common carrier pipeline
company to gain “property owner” status is to do exactly what ODOT did in that case: initiate
condemnation proceedings on the subject properties.

Staff and the applicant both state that most of the requirements set forth in CCZLDO
§5.0.150 are not “jurisdictional” despite being worded in a mandatory fashion. Their argument
is that some requirements may be mere “procedural” in nature, as opposed to being
“jurisdictional.” In this manner, a jurisdictional requirement is one that must be completed or
met at the time the application is submitted. In that event, the County cannot process the
application unless the requirement is completed. On the other hand, under their analysis, a
procedural act — even one worded in mandatory terms - is one that may be met at some future
point in time, For its part, Western Environmental Law Center (“WELC”) states that the
procedural versus jurisdiction issue is a “difference without distinction.” See Letter from WELC
staff attorney Jan Wilson dated June 16, 2010, at p. 1.

The applicant cites Simonson v. Marion County, 21 Or LUBA 313 (1991). In Simonson,
LUBA addressed whether the county hearings officer correctly rejected an application because it
had not been signed by the "legal owner" at the time it was filed. LUBA reversed the hearings
officer, holding that:

"A zoning ordinance requirement may be jurisdictional, in the
sense that failure to comply with the requirement may not be
waived by the local government or cured by later performance of
the requirement. McKay Creek Valley Assoc. v. Washington
County, 16 Or LUBA 690, 692-93 (1988); Beaverton v.
Washington County, 7 Or LUBA 121, 127 (1983). However, the
code language must clearly express that the requirement is

B Given the complexity of the issue, it is understandable that there would be different opinions on the topic. Ido
seek to not fault the hearings officer or the County for their course of action it took in HBCU-02-04.
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jurisdictional. See Rustrum v. Clackamas County, 16 Or LUBA
369, 372 (1988); Beaverton v. Washington County, supra."

In Simonson, the “agent” of the landowner filed the land use application in Marion County on
May 2, 1990. The application was defective when submitted because it did not meet the
requirement that the property owner submit in writing a document that confirms that the agent is
“duly authorized” to submit the application on the owner’s behalf. The applicant cured that
defect on August 14, 1990 by submitting the required documentation: The County held its first
hearing on the application on September 12, 1990, but ultimately denied the application on the
basis that, on the day the application was submitted, the application did not contain the required
documentation from the owner. LUBA held that this was in error, because the applicant had
eventually submitted the required letter, and the requirement was not jurisdictional. Thus,
Simonson makes clear that the application could be accepted and processed before compliance
with the signature requirement is established. Had the issue been “jurisdictional,” the application
could not have accepted and processed.

The case of Base Enterprises, Inc. v. Clackamas County, 38 Or LUBA 614 (2000) also
discusses the distinction between jurisdictional requirements and non-jurisdictional requirements,
as follows:

According to petitioner the requirement at ZDO 1301.03(A) that
the application be submitted by “the owner, contract purchaser,
option holder, or agent of the owner, of the property in question” is
a jurisdictional requirement.

% & ok %k
Petitioner assumes, but does not establish, that the ZDO
1301.03(A) limitation on persons who may submit an
application for an administrative action is a “jurisdictional”
requirement. It may be that if ZDO 1301.03(A) expressly
stated that its limitations are “jurisdictional” we would be
required to treat it as a jurisdictional requirement. See

" Breivogel v. Washington County, 114 Or App 55, 58-59, 834
P2d 473 (1992) (county code made signature on local appeal
document a jurisdictional requirement). However, unlike the
code language at issue in Breivogel, ZDO 1301.03(A) does not
state that its limitations on who may submit an application are
“jurisdictional.” ZDO 1301.03(A) does not state that the county
lacks authority to consider an application for an administrative-
action that is submitted by someone who does not prove he or
she is among the persons listed in ZDO 1301.03(A).

The first hearings officer presumably could have terminated his
review, and determined that the first application should be
dismissed, once he determined that Zamani was not among
those authorized to submit the application under ZDO
1301.03(A). However, that does not mean the hearings officer
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was legally compelled to do so. We do not agree with
petitioner that the county lacked jurisdiction to deny the first
application or that it erred by denying the second application
because it is substantially similar to the first application.

Similarly, in BCT Partnership v. City of Portland, 27 Or LUBA 278 (1994), LUBA held
that where a local code provision does not explicitly state that the elements of a complete
development application are "jurisdictional" (specifically, a signature requirement), the local

government's interpretation of the code provision as imposing a “procedural” requirements must
be affirmed under ORS 197.829.

Thus; Simonson, Base Enterprises, BCT Partnership and similar cases™ make clear that
application signature requirements are not “jurisdictional” unless the code specifically makes
then so. Simply because the signature requirement is worded in mandatory terms does not make
the requirement “jurisdictional.” Rather, to be jurisdictional, the Code must state something
along the lines that “the county lacks authority to consider an application for an administrative
action that is submitted by someone meeting the definition of owner.” Under BCT Partnership,
Womble, and Biidges, an application submittal requirement that is not jurisdictional is
“procedural” in nature. Once it has been determined that an application submittal requirement is
procedural, then an opponent challenging compliance with the requirement must demonstrate
prejudice to his or her substantial rights. See generally Burdhardt v.City of Molalla, 25 Or
LUBA 43, 51 (1993).%°

In the present case, the signature requirement under CCZLDO 5.0.150 not presented as a
jurisdictional element of an application. Although it does state a requirement that the application
shall be signed by all property owners, it does not expressly make such signatures a jurisdictional
requirement, and therefore it must be treated as procedural under the case law discussed above.

This conclusion is directly support by the text and context of the code itself. As staff
notes, CCZLDO 5.0.150 also includes the following statement, which clearly creates the type of
"jurisdictional" requirement contemplated in the LUBA cases cited above: "An application shall
not be considered to have been filed until all application fees have been paid." Thus, the county
has expressly created a jurisdictional requirement that an application cannot be considered
without payment of the fee. However, there is no similar jurisdictional language associated with
the property owner signature requirement.

14 See also Womble v. Wasco County, 54 Or LUBA 68 (2007) (petitioner failed to provide basis for
reversal or remand when, although land use application was not authorized by the property owners under local code,
petitioner did not establish that the code requirements in question were "jurisdictional" in nature); Bridges v. City of
Salem, 19 Or LUBA 373 (1990) (same).

5 The purpose of CCZLDO 5.0.150 is to ensure that the current property owner or the purchaser of
property that is the subject of a development application knows about and agrees with the application. Compare
Womble v. Wasco County, 54 Or LUBA 68 (2007). Inthis case, it seems obvious that the opponents who raised this
issue do not “agree” with the application. Furthermore, it seems like an understatement to say that landowners would
be prejudiced by the approval of an application for a pipeline that traverses their land, at least in the absence of
having been provided just compensation.
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However, just because something is not jurisdictional does not mean that it is not a
mandatory requirement that can simply be ignored. WELC correctly asserts that the County
cannot “waive” the requirement even if it is procedural. See Letter from WELC staff attorney
Jan Wilson dated June 16, 2010, at p. 1. In this regard, the case of Baker v. Washington County,
46 Or LUBA 591 (2004) is instructive. In Baker, the intervenors were applicants seeking to
partition their property into two parcels. Intervenor took access to the parcels via a driveway
easement that crosses the petitioner’s land. Petitioners objected to the use of the easement for
access for the two parcels, arguing that, as the underlying fee owners of the easement,
Washington County Community Development Code (CDC) 203-1.1 required that the petitioners
sign the application. In this regard, the code provision at issue stated:

CDC 203.1.1. “Type I, II and III development actions may be
initiated only by: Application by all the owners of the subject
property, or any person authorized in writing to act as agent of the
owners or contract purchasers. (Emphasis added).

The code did not make the signature a “jurisdictional” defect. Nonetheless, LUBA held that the
County erred in concluding that the disputed application could be processed without petitioners'
joining in the application, because the petitioners are “owners” of the property within the
meaning of the code.

As if this were not complicated enough, Caster v. City of Silverton, 54 Or LUBA 441
(2007) throws another wrinkle into the mix. Pacific Connector argues that that the County
cannot deny the application for failure to obtain signatures of all owners, on account of the fact
that staff issued a completeness letter. The applicant states:

The signature requirement goes to completeness, not approvability
or jurisdiction, and the county may not deem an application
complete and then subsequently deny the application based upon
noncompliance with a procedural factor that goes to the
completeness of the applications. In Caster v. City of Silverton, 54
Or LUBA 441 (2007), the applicant failed to provide information
requested by the city for completeness under ORS 227.178(2).
LUBA held that the city could not deem an application complete
but then subsequently deny the application based on
noncompliance with a factor that goes to completeness of the
applications:

"Finally, even if petitioner in this case failed to provide the
notice required by ORS 227.178(2)(b), the city elected to
proceed with review of the permit application rather than
treat the permit application as void under ORS 227.178(4).
In that circumstance, the city may not thereafter simply cite
an alleged failure on petitioner's part to provide requested
information as a basis for denying a permit application.
Having elected to proceed with the application
notwithstanding petitioner's failure or refusal to provide the
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requested information, the city owes petitioner at least some
explanation for why it believes petitioner's evidentiary
submittal falls short of demonstrating the proposal complies
with the relevant approval criteria." Caster, 54 Or LUBA at
451-52.

See Applicant’s Final Argument dated June 24, 2010, at p. 2. However, the last sentence of the
above-cited quote demonstrates that LUBA’s point is rather nuanced. What LUBA is saying is
that once a completeness letter is issued, the application cannot be denied due to a failure to

provide the requested information. Rather, to the extent the local government wishes to deny the .

applicant, it may then only do so on the basis that the lack of the requested information causes
there to be insufficient evidence to meet the requirements set forth in applicable approval
standards. Although the issue is not without doubt, the hearings officer believes that CCZLDO
§5.0.150 is a mandatory approval standard because it could form the basis of denial of the
application, See Baker, supra.

Thus, viewing case such as Simonson, Base Enterprises, and Baker together, it does
appear that the County would be on solid footing to deny Pacific Connector’s application,
notwithstanding Caster. However, the hearings officer believes that the denial approach is not in
anybody’s best interest, since it appears to accomplish nothing other than to delay the process. In
this regard, the hearings officer agrees with the applicant that “[i]t does not make practical sense
for Pacific Connector to condemn the property required for construction of the pipeline until the
necessary final approvals from the county and FERC have been obtained and any appeals are
exhausted.” See Applicant’s Final Argument dated June 24, 2010, at p. 2.

‘ Because the defect is not jurisdictional, it does not appear that the County is required to
reject or deny the application, and the hearings officer does not read Baker to establish an
absolute rule to the contrary. Compare Bridges .City of Salem, 19 Or LUBA 373 (1990) (failure
to provide proof of agency until after the application is filed does not warrant denial of
application, where petitioners were not able to show prejudice). Rather, it appears that another
approach is preferable: The County has some flexibility to allow the applicant to submit the
required documentation at some later date. In this regard, Simonson is instructive:

Where a local government imposes standards that must be met to
obtain approval of permits, the local government must find that
those standards are met before granting approval. If the permit
applicant fails to demonstrate that applicable approval standards
are met, the local government must deny the application, Of course,
a local government also may, in an appropriate circumstance,
impose conditions and rely on those conditions in determining that
the application, as conditioned, meets the applicable approval
standards. Lousignont v. Union County, supra; Sigurdson v.
Marion County, 9 Or LUBA 163, 170 (1983); Margulis v. City of
Portland, supra.

Continuing in a footnote, LUBA stated:
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